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Questions and comments to the governmental report of Bulgaria to the CCPR- Document CCPR/C/BGR/3 from 18 September 2009, to be considered at the 100th session of  the HRC- an unofficial report

The perspective of a non- governmental organization 

The Bulgarian Gender Research Foundation

On the introduction and the general considerations

§ 1 – The report cannot be found in Bulgarian language on the web site of the Ministry of Foreign Affairs, or on another site or location. Its only publication is in English, among the UN materials. It means the governmental report is not accessible and not transparent for the Bulgarian citizens, and it cannot be controlled what is stated as adopted legislation and as undertaken in  implementation of this legislation. One of the main obligations of the State under the Covenant is not implemented. 

§ 3 – The paragraph refers to the Recommendations of the HRC and states that theey are taken into account but there is no clear reference in the text further on what was taken in consideration and implemented and what was not implemented. It has to be clear both for the Committee and for the general public in Bulgaria. 

§ 22 – Here we miss the identification of the main problems with the trafficking in persons, and namely the trafficking in women and what was undertaken by the State to counteract these problems. There are not enough data and analysis even further in the governmental report / A more detailed description of the problems will follow and will be annexed/. Please see Report in Annex 1

§ 23 и § 24 – Concerning the information about the State Agency for Child Protection/ SACP/, our comments are similar. There are not enough statistical data and no concrete implementation reports on the web site of the Agency and, as a consequence, its efficiency cannot be controlled.  For example, no data and no practical measures are reported about talented children. Same lack of information and analysis are valid for the other group of protected children under the law- the children at risk.  It is reflectred in the report that there are not enough resources for the work of the local Social assistance directorates.  But it is not indicated what the State is doing for overcoming these difficulties. In reality, the solution of the problems of children at risk does not seem a governmental priority- there is no good coordination between  the SACP and the mentioned directorates, there is shortage of qualified staff, the staff is constantly changing because of the low remuneration in such a crucial sector. As a result, the functions are implementd in a fomal way and the child is not a subject with rights, as required by the Law on Child Protection.  There are lots of begging children in the streets. The overall impression from the work of the child protection system is that the institutions do not work efficiently, there are only campaigns from time to time, when a severe case of child neglect or abuse happens; their acts are slow and clumsy, some representatives do not know the law, they are hesitating and do not use the legal mechanisms available. A more detailed report on child protection issues is given in Annex 2.

§ 28 – The important role and potential of NGOs is mentioned but in reality the government does not benefit from this potential, it does not use the NGOs efficiently. Also in the further text only some NGOs providing social services are mentioned but those providing also monitoring, analysis and constant advice for  improving legislation and policy are not mentioned. The very good and active NGOs from the country are not mentioned either. It means that the State does not use the information and contacts with NGOs and does not seek actively information about their activities and potential for contribution. 

§ 29 – The legal framework for the activity of NGOs is in place but in ptactice NGOs not always are invited when important decisions are taken. The State budget includes financial support for some NGOs only, which are compiasant with the State and which have been receiving institutional support for years/ they make part of a special reserved list/ , and which cannot represent the interests of civil society any longer. Besides the NGOs from the speical list in the State budget, the State allocates means for NGOs only incidentally, for example  from what remained from the budget surplus from the previous year, if they are not cut in the next year. For example, the initially allocated from the suplus 800 000 leva/ about EURO 400 000/ for 2010 were seriously cut because of the economic crisis and only 153 000 leva were allocated to 4 selected NGOs. 

So, despite the statement that NGOs play an important role, the government assumes that civil society does not need State support. Even when  a law provides for special support of NGOs for its implementation, the funds are cut in the middle of the year and allocated for other purposes. For example, the amendments from the end of 2009 of the Law on Protection against Domestic Violence / 2005/, in view of  the decisive role played by women’ s NGOs in the field, provided for the yearly allocation from the State budget of  regular amounts for projects of NGOs dealing with the implementation of the law. The funds were allocated in the budget of the Ministry of Justice for 2010- about EURO 250 000. Even if they were not sufficient, they would be crucial for the protection of the victims of domestic violence. Instead of announcing the call for applications, in the middle of the year, the State cut all the funds for this year for other purposes, despite the important role NGOs played in the whole process of law amendment and in the protection of the victims. Currently, the negotiations of the NGOs with the government are renewed in view of making sure that there will be a special governmental decree for allocations still for 2010 and also for 2011. If the so needed funds are not allocated, the victims of violence will be deprived of access to justice and crucial rehabilitation services. 

§ 32 – Concerning the ratification of the international instruments, it is important to note that the Bulgarian Constitution / Article 5 paragraph 4/ gives full effect to these documents only when they have entered into force for the country and when they are also duly promulgated according to the legislation  in force. Only in this case the international instruments  prevail upon the Bulgarian domestic legislation. For example, we note that CEDAW and its Optional Protocol were promulgated only in March, 2010/ State Gazette No. 17/ 2 March, 2010/. The CEDAW Convention was ratified by Bulgaria in 1982 but was not promulgated for a very long time. The Optional Protocol to CEDAW was ratified in August, 2006 and promulgated in 2010. In March, 2010 was promulgated also the Convention on the Political Rights of Women, ratified a long time ago. It is a legitimate question to ask why the government takes so long for the promulgation  and for giving full effect to the conventions already ratified. We will comment about ratification and promulgation of other international instruments  further on.

On the concrete Rights

Our general observation is that the governmental report represents mainly a description of the legal provisions adopted since the previous report/ even a narrative of the laws/ , without any data and any analysis of the implementation of the legislation and policies and of their impact on the rights under consideration.

Article 2 – Ensuring effective implementation of the rights and effective remedies for protection and implementation

§ 70 - § 88 – Concerning the Law on Protection against Discrimination /LPAD/ and the Commission for Protection against Discrimination, the law and the institutions were created but the law and the mechanisms are not yet used enough. In the last 2- 3 years, the independent by law Commission for Protection against Discrimination/CPAD/ started slowing down the procedure, it established lengthy procedures instead of respecting the legal deadlines. More specifically, the CPAD delays for more than 10 months now some important decisions that, according to the law, should be announced only 14 days after the last hearing. In the same time, once the case referred to the CPAD, it cannot be referred any more to the alternative forum against discrimination- the court. There is no mechanism for attacking the slow procedure of the Commission, so the right to access to justice and to due process are infringed. During summer , the CPAD announced long holidays and stated on  its web site that the deadlines do not run during their holidays!

We note also that, despite the fact the decisions of the Commission are obligatory by law and the Commission has broad competences, its decisions do not have yet the authority before the society and the institutions and are not implemented to the extent needed. And this, 5 years after the establishment of the CPAD. 

Although having such a  Commission is important under the EU law, in order to protect human rights in general, the mechanism and the procedure have to  be seriously reviewed and refrmed. 

§ 106 – Concerning the Law on Legal Aid, the latest news say that there is a serious shortage of funds for this purpose again in the budget of the Ministry of Justice. About 2 million leva were cut from the budget for legal aid and many lawyers were still waiting for their reimbursement for their work duing 2009. Some Bar associations in Bulgaria were withdrawing from peroviding legal aid under the law because of the big delays and cuttings of funds. It means in practice difficulties for the most deprived citizens to access the judicial system. The latter cannot wait for the State to ensure new funds because,  in the meantime, the legal deadlines are running. 

In addition to that, we note that the Law on Legal Aid does not ensure broader right to access to justice for the citizens to the civil law system and for the victims of crime in the penal procedure. There is a means test that has to be satisfied and which is very severe and the procedure is slow and clumsy. In practice, until you prove your needs, your rights will be prescribed. Not all civil procedures are included in the coverage of the legal aid. For the criminal procedure the support is mainly for the accused, the victim having to prove her/ his needs under the said procedure and it is very rare that the injured side can have an attormey- at- law. The financial means are, as mentioned above, extremely insufficient. 

The Bulgarian Gender Research Foundatioon / BGRF/, with its branches in Plovdiv and Haskovo and other NGOs which work in the field of violence against women, including domestic violence, like “Demetra” Association- Burgas, “ SOS- Families at risk”- Varna, “Open door Center”- Pleven, PULS- Pernik, “Ekaterina Karavelova” Association- Silistra, NAYA- Targovishte ensure free legal cpounseling and speedy legal aid for the most deprived victims of violence, without passing through the beaurocratic system of the State legal aid.
 If the funds to be allocated from the State budget for the protection of domestic violence victims are confurmed to be cut for 2010, the victims will be deprived of their access to justice. 

In terms of remedy, it is worth mentioning the issue of effective conmpensation for damages incurred in the penal and in the civil procedures, which is also problematic in Bulgaria. In the beginning of 2007, a new Law on Support and Financial compensation of Victims of crime was adopted in order to achieve compliance with the EU standards. Although good in purpose, the law is limited in scope as it provides for financial compensation for serious crime of up to 5000 leva / or about maximum EURO 2500/ and only for material damages. The fund created within the budget of the Ministry of Justice  for this kind of compensation is largely underused, there are not enough applications as opeople do not know the law and how to use it, and because the amounts are limited. So every year about 2/3 of a budget of about EURO 500 000 goes back in the State budget in the surplus and is used for other purposes, instead of going for human rights. 

What concerns compensation in the penal procedure, it is rarely sought by the victim because there are no guarantees for effective execution of the court decision. For example, there are not effective mechanisms for execution of decisions for moral damages incurred as a consequence of sexual violence crimes, more specifically rape, statutory rape and molestation. 

A common issue of the penal and the civil procedure for compensation is the low amount of moral damages allocated by the court. Only in the last few years there are decisions that break the very low ceiling established by the court until now. 

A problem of the civil procedure for compensation is the issue of access to justice. There is a judicial fee the claimant has to pay in order to initiate the procedure- it is 4 % of the amount claimed and it is often a barrier for many people. They usually do not claim compensation or claim small amounts. There should be e fund for the judicial fee for ensuring equal access to compensation as an inherent part of  the realization of human rights. 

Article 3 – Gender Equality

Our observations are that this part is one of the most declarative ones, deprived of any analysis and data. It shows, according to us, that this provision of the CCPR is understood formally and no priority is given to this issue by the Bulgarian government. /More information is given by us in an additional report/ Please see Annex 3

§ 153 – There is no gender equality law and gender equality mechanism in Bulgaria. The problem of the lack of everyday policy, monitoring, analysis  on gender equality within the government cannot be solved by the general Anti- discrimination law the government is so proud of. The CPAD under this law is focused on concrete cases and the Commission is independent governmental institution and not a body part of the government and able to elaborate policies. In addition, the government here again understands the policy without goving a cent for gender equality. The latter requires special budget for projects and programmes and also for such programmes and projects of the respective NGOs. 

§ 155 – The mentioned National Strategy is without any practical application, an empty document that will remain on paper. No concrete steps are envisioned, no concrete responsibilities and no budget for gender equality.  Same is the situation with the national Council on Gender Equality- it is a body without any basis, in the absence of an  acting every day equality body. When they gather, the members of the Council do not know what they are supposed to do, whom to advise and on what. These doubts were expressed also at the last meeting of the body in June, 2010. People literally were asking themselves what they were doing there. It illustrates the formal and declarative approach of the government to gender equality. 

§ 157 – The Commission for Protection against Discrimination is not an efficient tool for gender equality even through the decisions it delivers. There is scarce practice of the Commission on gender equality. In addition, the cases brought to the attention of the Commission are not considered in due time, with the due expertise and there are important gender equality cases involving harassment and incitement to discrimination that are  pending for two years now. Let’s the government report how many gender equality cases were decided by the Commission and how long it takes to the Commission to consider such a case, and what is their impact. 

Article 7 – The ban of Torture 

§ 188 – There are numerous cases of police brutality, especially in the course of the mandate of the last government/ since July, 2009/, which are justified even by the Minister of Interior , based on the ecxuse that we have to fight more actively orhanized crime and corruption. This is alos demonstration of force at thew expense of human rights. There is no case we heard about when a policeman witnessed police brutality against a detained person and them reported to his superior. The question is if the respective Ordinance / Instruction No. Iz-2451 is efficiemt at all.

We note that there are reports about the bad conditions in the Bulgarian prisons but the conditions in the places of detention are even worse. 

We note that there is no explicit criminalization of torture in the Penal Code. 

There is no information in the report about the situation with domestic violence as a form of torture. Nothing is  mentioned about the Law on Protection against Domestic Violence/ LPADV/, about its implementation, about the work of NGOs and the missing financial support by the government. The lack of information shows the lack of understanding of the problem and that the problem is neglected by the State. Annex 4 contains two reports on the monitoriong of the implementation of the law.

Legitimate questions to the governmental representatives would be: does the State maintain statistics on DV, is there any training of police and of the judiciary on the issue, are there programmes for perpetrators of DV, what is the status of financial support for NGOs at national and local levels.

Article 8 –  Ban on slavery and servitude 

§ 206 and 215 -  The following international instruments are among those not yet fully in force for Bulgaria according to the mentioned above Article 5 paragraph 4 of the Constitution- missing ratifications or promulgations: CERD, the Convention against the apartheid in sports,  the Slavery conventions, the Convention for the ban on servitude, the Convention for punishing Genocide, the Convention for the consent for marriage, the minimum age and registration of marriages.

It is important to note that slavery and servitude are not expliciyly banned in the Constitution and not explicitly criminalized in the Penal Code. 

§ 217 – About the cases against the pimps, there is no protection for the trafficked persons who are witnesses and due to that the cases are delayed for years.  

§ 221 – On the Anti- Trafficking law and the issues of trafficking- to bear in mind our reports and the issues raised. Legitinate questions would be- is there financing for the protection of the victims, are there shelters, social services or they are maintained only by NGOs, are the latter supported. Is the Anti- Trafficking Commission efficient?

§ 222 – About the compensation issue- there is not enough information about the legal possibilities for victims of crime. In view of the problems raised with this law- how is the State managing the financial means for compensation of victims of crime? 

§ 223 –  We claim that the protection under these laws is not effective. Let’ s the government give statistics about how many victims were protected under these laws, are witnesses protected in effect, what are the budgetary means allocated for victims of trafficking, statistics about the criminal procedures- how many, what are the convictions, etc. 

§ 227 – Only one NGO is mentioned / “ Animus”/ which does not correspond to reality. What are the other NGOs, are they supported for their work in the country, what is the State doing for this. 

§ 236 – Three centres for trafficked victims are indicated- are they functioning, who is managing them, what is their capacity and how much from the State budget is allocated for this. 

§ 237 – 13 NGOs are mentioned for crisis intervention here. If the State indicates their activity, how are they supported, if not supported, why is the State mentioning their activity as its own. 

§ 240 – Here again only one NGO is mentioned- “Animus” Is it enough? There were many NGO projects on trafficking and very important. In addition to that, this information about this project is very old and does not correspond to the actual situation. It shows that no relevant and new information was collected for compiling the so important national report. 

Article 14 – Equal Rights before the court, due process 

§ 364 – Here please mind our onservations about the Law on Legal Aid, its insufficient coverage and the inderfinancing of the legal aid system, which impairs the access of the citizens to justice. 

We note also that the claims under the Law against DV are excluded form the scope of the law, they require speedy reaction and if the NGOs do not provide legal counseling and legal aid, the victims would not have access to justice. We mentioned above that even the means allocated inder the law were cut for the moment. De facto a great pasrt of the citizens of the poorest EU country are depriced of access to justice

Here there shound be statistical data how much was allocated for legal aid, for what kind of cases, are victims of crime and the partiesin the civil procedure allocated legal aid, etc. 

Article 17- The right to respect of Private and Family life

This rights is violated also, especially in the last year, with the “justification” the police is very active to combat organized crime. In July, 2010, for example, a brutal interference in the home of a family in Kurdjali was excused by the Minister of Interior – civil policemen irrupted in their home without any order, just under unconfirmed suspicion  and family members were hurt during this brutal violation of their privacy. 

The condonement by the high executive of such actions is a dangerous precedent. 

Article 19 – Freedom of expression with some limitations imposed by law 

§ 424 - § 431 – There are no legal provisions limiting and protecting against sexist advertisement which is pervasive in Bulgaria. 

Over the last few years, the public sphere of the Republic of Bulgaria has been abundant in alcohol advertisements, which have genuinely discriminating contents and messages. Such were the widely disseminated advertisements in 2008 and 2009 of “Peshtera” anise aperitif, “Flirt” vodka, “Byala Mechka” vodka, etc., which could be seen on billboards, on the printed or electronic media, as well as on the internet. They flooded the market and entered into our lives to such a degree that we already tend not to notice them and to get used with their vulgarity. In the period mentioned, the sexist advertisement in Bulgaria represented over 15 % of the advertisements disseminated. 

Irrespective of the “standards” in the advertisement business that have been imposed on the citizens, often there is obvious discrimination streaming from the widely broadcasted and offensive portrayal of women as sex objects or products for sale and consumption, which go hand in hand with alcohol and other merchandise. These advertisements systemically assign women a subordinate position both in the family and in the public sphere, which could be regarded as discrimination based on gender, personal and family status.

An example of such tendency could be found in the advertisement of “Peshtera” anise aperitif produced by “Vinprom Peshtera” – a joint stock company, based in Plovdiv city. The advertisement campaign that is conducted each summer from several years now, bears the titles “Passion in Crystals” and “The Season of Watermelons”. It became notoriously famous for its television, printed media and billboard versions as it stressed on the naked female body and scandalous messages. The role the female character has displays the woman solely as a sex object and as a part of men’s pleasure. The eroticism of the female body is the character’s only feature – this is the whole message as well which gives advantage to the male character (he is the narrator, the initiator of the action, he decides what should follow next). Such obvious stereotyping of the women’s role disregards women’s diverse roles, abilities and capacities for realization and our contribution for the Bulgarian society. The unreal representation of women’s role and place leads to further discrimination of women in other spheres such as the labor market, education, decision-making, policy and family. In the advertisement, the woman and her body are directly connected with the accessibility and pleasure gained from the alcohol, the summer, and a slice of watermelon. She is nothing more than this; she is easily accessible and always ready for sex.

The way women are presented and regarded in the abovementioned advertisements violates the universal international standards on human rights. The advertisements violate also the Bulgarian Law on Protection against Discrimination. 

Despite the initiated legal cases on the issue in September 2008 by 13 women before the Bulgarian Commission for Protection against Discrimination/ an independent  governmental body dealing with discrimination cases under the special Anti- Discrimination Law/, there is still no decision taken by the Commission / over 10 months after the last hearing and about 2 years after the submission of the claim/ or any decisive actions taken by the government. The women  alleged discrimination based on sex by the mentioned advertisements, their case provoked a public debate but no reaction by the government and the competent jurisdictions. The remedies proposed by the law in Bulgaria seem not effective for combating stereotyping of women.  

/We are annexing some examples of such advertisements./ Please see Annex 5

What are the limitations and remedies provided by the government for protection against vulgarity, sexism, and humiliating the human dignity, against advertisement that also affects minors’ normal psychological development? What are the mechanisms for effective protection? What is the number of cases where there is a positive outcome for the persons affected? 

Article 20- Ban on hate speech

There are still examples of racism, xenophobia and hate speech against foreigners, especially from third countries and there sre striking examples, even murders, as expression of homophobia.

What is envisaged for changing legislation, policy and also attitudes for curbing these phenomena? 

Чл.23 – Protection of family, equality and protection in marriage,  and protection of children 

Some of the main issues in that respect:

There are very young women, mainly Roma girls who are forced in marriage ot their marriage is arranged, and  give birth at 11- 12 years. The problem is also commented in the Annex on trafficking in Roma children and women. 

What is the State doing and planning to counter that tendency of very early marriages?

Moreover, there are legal provsiions still tolerating and even encouraging sexual violence, and against the free consent in marriage, as the one  of Article 158 of the Penal Code: This provisions states that the perpetrators of sexial molestation, and also of statutory rape and of severe sexual harassment will not be punished  or their punishment will not be executed if until the execution of the sentence a marriage between the man perpetrator and the woman victim follows! What will the State do about this provision?

In addition, what are the measures taken against the syndrom of the alienation of the children towards their parents and the psychological traumas of children in case of divorce? How are the interests of children protected when the social authorities provide just a report in the course of the legal procedure?  

The institution of the „guardian at litem” is missing as an independent defendant of the rights of the child in all procedures. The legal representation and assitance of the child are not regulated or applied in practice. Only with an independent insttitution like the guardian the child can be treated as a subject of rights and not as an object of care, of measures by the institutions.

Article 24-  Protection of the minor child 

The child welfare services do not have the practice of supporting families and single mothers in cases of risk in the family, including violence. Instead of that, often children are taken away from their parents and placed in institutions, with severe consequences for them. Many of the problems are mentioned in the Annex on children’ s rights. 

§ 501 and § 503 – The main problems identified and repective questions, are:

· The Law on Protection against Domestic Violence is not applied by the institutions in case of severe violence against children. How many cases are initiated by the State? Is the prosecotor active for the quick investigation of such cases?

· What are the mechanisms against begging of children, how many cases were solved successfully, is there a real policy or just campaigns? How many cases are initiated, by the prosecutor’ s office included, for the deprivation of the violent parents of their parental rights and for their punishment?

· Foster families are not a practice spread and disseminated enough- what is the number of such families, what are the problems and the socultions, what is the financial remedy?

· What is the status of deinstitutionalization of children? What are the strategies for that?

· How many cases were initiated by the State in cases of violence againts children?

· What are the measures, including in the field of socio- economic rights, for curbing the trafficking and sale of babies from Bulgaria?

· What are the measures for talented children in reality?

Article 26 – Equality before the law, protection from discrimination

§ 514 – As mentioned above about the Law against discrimination and the respectiveCommission, despite the broad competences of the latter under the law and its independence according to the law, protection is not ensured enough and the procedure does not give guarantees for such protection. 

�	 These NGOs, together with “Animus” Association and the Bulgarian Fund for Women established in August , 2009 the Alliance for Protection against Domestic Violence.







