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Suggestions for disability-relevant recommendations to be included in the Concluding Observations

Human Rights Committee 99th Session (12 to 30 July 2010)

The International Disability Alliance (IDA) has prepared the following suggestions for the concluding observations, based on references to persons with disabilities to be found in the reports related to Estonia.  
ESTONIA
State Report
169. Persons may be deprived of liberty only in the cases and pursuant to procedure provided by law, whereas law in this context means legislation adopted by the parliament. Article 20 of the Constitution provides an exhaustive list of cases in which deprivation of liberty is permitted. The bases for deprivation of liberty under criminal procedure and misdemeanour procedure in the Estonian legal order are provided by the Code of Criminal Procedure while the Mental Health Act establishes bases for deprivation of liberty for the purposes of psychiatric treatment.

Mental health

189. The area of application of Article 9 also includes patients with mental disorders. The Committee recalled the obligation in Article 9, paragraph 4 of the Covenant to enable persons detained for mental health reasons to initiate proceedings in order to review the lawfulness of his/her detention. Estonia was asked to furnish additional information and take steps to bring this legislation into conformity with the Covenant.

190. Pursuant to Section 3 of the current Mental Health Act (version of 4 February 2006), the treatment of a person with a mental disorder without his or her informed consent or the consent of his or her legal representative is permitted only in the cases provided for in Sections 11 and 17 of this Act. Pursuant to Section 11 (1) of the Mental Health Act, a person is admitted to the psychiatric department of a hospital for emergency psychiatric care without the consent of the person or his or her legal representative, or the treatment of a person is continued regardless of his or her wishes (hereinafter ‘involuntary care’) only if all of the following circumstances exist:

• The person has a severe mental disorder which restricts his or her ability to understand or control his or her behaviour

• Without inpatient treatment, the person endangers the life, health or safety of himself or herself or others due to a mental disorder

• Other psychiatric care is not sufficient

191. Pursuant to Section 11 (2), involuntary care may be applied only on the basis of a court ruling. Involuntary care may be applied without a court ruling if this is an emergency requirement to protect the person himself/herself or the public and obtaining a court ruling within a sufficient time is not possible. Pursuant to Section 11 (3), the decision to apply involuntary care is made by the psychiatrist of the psychiatric department upon arrival of the person in the psychiatric department or promptly after carrying out a medical examination of a

person being treated on voluntary basis if the need for involuntary care becomes evident during examination. Such decisions should be documented pursuant to the procedure established by the Minister of Social Affairs. The date of documenting the decision is deemed to be the commencement of involuntary inpatient treatment. Involuntary care may be applied on the basis of such decision for a period of 48 hours after the start of involuntary care.

194. Pursuant to Section 13 (2), the duration of the involuntary care in the psychiatric department of a hospital may exceed 48 hours only with the authorisation of a court. Consequently, the current version of the Act no longer enables detaining a person for 14 days without court authorisation, which was a concern for the Committee on the earlier version.

196. The Supreme Court has reviewed appeals from persons who have been placed in involuntary care. This fact itself indicates, inter alia, that a person has the right to initiate proceedings to review and contest the lawfulness of his/her detention. In the ruling of 3 October 2007 in civil matter 3-2-1-83-07, the Supreme Court has confirmed that Article 21 of the Constitution applies in addition to detention of persons in criminal proceedings also to deprivation of liberty in other proceedings, incl. placing a person in a closed institution. If the basis for placing a person in a closed institution is a mental disorder, the condition of the person should be taken into account when informing the person of the reason of deprivation of liberty. Therefore, the Mental Health Act and the Code of Civil Procedure prescribe prompt authorisation of deprivation of liberty in a court (within 48 hours), appointing a representative to the person and (prompt) hearing of his or her close persons. In the opinion of the Chamber, the

rules specified in the Mental Health Act and the Code of Civil Procedure do not violate the rights of a person guaranteed in Article 21 of the Constitution.

417. Persons who are under 18 years of age (minors) and persons who due to mental illness, mental disability or other mental disorder are permanently unable to understand or direct their actions, have restricted active legal capacity. If a guardian has been appointed to such a person by a court, the person is presumed to have restricted active legal capacity. (Pursuant to 520 of the CCiP, if this is necessary in the interests of the person, the court shall appoint a representative to an adult with restricted active legal capacity in a proceeding for appointment of a guardian (proceeding on petition).
Short-term objectives of the Strategy for the Protection of Child Rights
592. In Part II of the strategy, emphasis is laid on the objectives associated with satisfaction of the special needs of children.

2.2 Creation of measures for involvement of disabled children in society.

Recommendations from IDA
· To consider ratifying the Convention on the Rights of Persons with Disabilities and its Optional Protocol.
· To adopt effective measures, including rescinding legislation where necessary, to eliminate deprivation of liberty based on mental disorder, and ensure that mental health care be provided only on the basis of free and informed consent of the person concerned.

· To repeal the provisions in legislation that limit legal capacity on the basis of mental disability and any other mental disorder and ensure that persons with disabilities have access to support that they may need to enjoy their right on an equal basis with others

