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NON- PAPER 

Reforms at the Ministry of Justice and the Prosecution Service of Georgia

Note: On October 10, 2008, amendments to the Constitution of Georgia authorized merger of the Prosecution Service of Georgia within the Ministry of Justice as it is in many European countries.
 This non-paper briefly summarizes the substance and immediate structural changes necessitated by the merger. Principal aim of this reform had been to complete the reform initiated in 2004 and transform what once was Soviet type “ptokuratura” into fully transparent accountable prosecution service. 

The present non-paper also reflects over the changes in penitentiary and probation sphere, access to justice (free legal aid) and forensic expertise. 

Major Legislative Change 

Following the changes to the Constitution of Georgia that envisaged merger of the Prosecution Service into the Ministry of Justice, relevant legislative changes had been made to the Law of Georgia „On the structure, activity and authority of the Government of Georgia,“
 the Statute of the Ministry of Justice
 and most importantly, new Law on “Prosecution Service of Georgia” has been adopted on 21 October 2008. As a result, the Prosecution Service of Georgia falls under institutional subordination of the Ministry of Justice of Georgia.

As a result of the reforms, Minister of Justice, unlike to the then existing Prosecutor General, is a member of the Cabinet and accordingly he/she is accountable to the Parliament of Georgia. Political accountability and parliamentary supervision concerns only the criminal justice policy. Prosecution service as a whole, maintains necessary indicia for independence in its everyday prosecutorial work. Along with the rules regarding appointment of the Chief Prosecutor and other prosecutors discussed bellow, the Law on Prosecution Service guarantees that no government body or official, including the Prime-Minister and the President, can repeal the legal acts issued by the Minister of Justice and/or officials of the Prosecution Service of Georgia with respect to execution of the authority of the Prosecution Service of Georgia.

Thus, the new institutional development carefully balances the prosecutorial independence vis-à-vis accountability and transparency in the formation of criminal justice policy in the country. 

As regards the institutional structure, Prosecution Service is a “subordinate entity” (“sakveuckebo datsesebuleba” in Georgian) in the Ministry. It is legally different from the departments and units of the Ministry in view of the scope of its independence. Ministry of Justice as a whole is governed by the Minister of Justice who is appointed by the Prime-Minister of Georgia with the consent of the President of Georgia subject to the final approval by the Parliament of Georgia. At the same time, the Law on Prosecution Service introduced the institute of a Chief Prosecutor who supervises pure prosecutorial and administrative activities of the Service.
 The Chief Prosecutor is nominated by the Minister of Justice and appointed by the President of Georgia. The rules of his/her dismissal are the same. 

The structure of the Prosecution Service of Georgia as provided by the Law on Prosecution Service of Georgia is as follows: 

· Office of the Chief Prosecutor;

· Offices of Prosecutor for Autonomous Republic of Adjara/Abkhazia

· Office of the Tbilisi City Prosecutor;

·  Regional and  District Prosecution offices;

· Specialized Offices of the Prosecution Services of Georgia. 

Penitentiary and Probation Services

Due to the aforementioned reforms (merging process), the consensual decision emerged that the penitentiary as well as probation services should not fall under the same institutional subordination along with the Prosecution Service of Georgia. Accordingly, the relevant changes in the Law on the Government of Georgia envisages establishment of the Penitentiary and Probation Ministry from 1 January 2009. 

The new Ministry will replace the Penitentiary Department and National Department on Execution of non-custodial Measures and Probation that currently exist at the Ministry of Justice. Minister of the Penitentiary and Probation will be a Cabinet Minister with associated accountability to the Parliament of Georgia. 

Forensic Expertise 

Currently the forensic expertise is carried out by the Legal Entity of Public Law - “Levan Samkharauli National Bureau of Judicial Expertise” (hereinafter the National Bureau). The National Bureau had been established as an institutional organ under authority of the Ministry of Justice of Georgia. 

In line with the ongoing reforms, on 31 October 2008 the Parliament of Georgia adopted the Law on Legal Entity of Public Law “Levan Samkharauli National Bureau of Judicial Expertise”. According to the aforementioned Law, the National Bureau will no longer be the institutional part of the Ministry of Justice and would stands as an independent legal entity of public law. 

The head of the National Bureau shall be appointed by the President of Georgia, while the statute of the National Bureau shall be presented by the Head of National Bureau for the approval to the Government of Georgia. The Law shall fully enter into force from 1 January 2009.

The decision of making Forensic Bureau independent from any government organ was based, among others, on the recommendation of the UN Special Reporter on Torture Mr. Manfred Nowak
. 

Free Legal Aid Service

The Legal Aid Service, existing as a legal entity of public law under the Ministry of Justice of Georgia, provides access the justice free of charge. As an agency, it is entrusted with the coordination of legal aid system of the country. Namely, the legal aid is provided via Legal Aid Bureaus and Consultation Centers of the Legal Aid Service
. From year 2011, the Legal Aid Service plans to provide services for the indigent persons on civil and administrative cases as well. 

Due to the institutional subordination of the Prosecution Service to the Ministry of Justice, the Law on the Prosecution Service of Georgia obliges the Ministry of Justice within the fixed period of time (1 March 2009) to prepare the draft law determining appropriate standing for the Legal Aid Service among state organs of Georgia. Currently, the institutional status/standing of the Legal Aid Service is a subject of intensive discussions that take place in the Parliament of Georgia with the participation of state agencies as well as relevant non-governmental organizations.

�	 Initially, the Article 91 of the Constitution of Georgia of 24 August1995) provided that the Office of Public Prosecutor of Georgia was an institution of the judicial authority. Following the Constitutional amendments of 6 February 2004, the Office of Public Prosecutor had been separated from the judicial branch of government, without mentioning its place among the three distinct government branches.


�	 Date: 10 October 2008;


�	 Date: 7 November 2008;


�	 View article 8 of the Law on the Prosecution Service of Georgia;


�	  Reference: G/SO 214 (53-21) – 23 August 2006;


�	 Legal Aid Bureaus are offices with a number of full time attorneys which render free legal advice on any legal topic and legal representation in criminal cases only. As for the Consultation Centers - these are offices with full  in course of preliminary investigation as well as during the court proceedings







