KAZAKHSTAN NGOS SUBMISSION

COMMENTARIES TO KAZAKHSTAN’S REPLIES TO THE LIST OF ISSUES

(CCPR/C/KAZ/Q/1) to be taken up in connection with the consideration

Of the initial periodic report of the Republic of Kazakhstan

On Reply to questions raised in paragraph 1 of List of Issues 

1.  The government refers to the provision of the Constitutional Council’s decision, whereby the treaties that have not been ratified by Kazakhstan do not have precedence over domestic law.  That is not the contested provision of this decision. 

The criticism was referring to the paragraph 3 of the decision, which specifically provides the following: “…in case if any international treaty or its separate provisions contradict the Constitution of the Republic of Kazakhstan, which in accordance with paragraph 2 of Article 4 of the main law, has the supreme legal force on the territory of Kazakhstan, such treaty shall not be enforced in full or in part”.   Moreover this conclusion was inferred from the interpretation of the Vienna Convention on the Law of Treaties, which “…does not provide for a procedure of implementation of treaties. It is the constitutional and legislative prerogative of the state and it is based on the generally accepted principle of international law, i.e. a sovereign equality of states.”

The Constitutional Council reiterates this position in the point 4 of the final resolution: “In case an international treaty, or its separate provisions, is found incompatible to the Constitution of the Republic of Kazakhstan in accordance with the established procedure, such treaty shall not be implemented”.  It has to be noted that the reference is made to “any international treaty” rather than non-ratified.  If this provision was referring to the non-ratified treaties, it would have been mentioned as part of point 3, which details the rules regarding non-ratified treaties. Instead it was a separate conclusion in point 4, and its language makes reference to all treaties that are found incompatible with the Constitution. 

Hence this decision of the Constitutional Council of June 18 2006 is contrary to Article 2 of the ICCPR.  The decision of the Constitutional Council was made in May 2006, while the International Covenant on Civil and Political Rights was ratified prior in January 2006.   The Constitutional Council, therefore, had to address the issue of requirements under Article 2 of the ICCPR, which at that point had prior force than the Constitution, since it was already ratified.  

The government mentioned that the Ministry of Foreign Affairs has proposed the Constitutional Council to amend its decision.  However, according to Constitutional Council’s decree, it can amend its decisions only by its own accord or by the initiative of the President.  The Council has not made such decision on its own, despite numerous criticisms from the civil society organizations.  

On Reply to questions raised in paragraph 2 of List of Issues

 The government refers to the regulatory decision of the Supreme Court, which is indeed a source of law and requires the judges to be guided by the international standards.  However, the government omits to reply to the stated question whether the national courts make use of the provisions of the Covenant.  The NGOs attest that the courts despite the requirements of the Supreme Court do not invoke on their own the provisions of the Covenant. Moreover, when they are invoked by defense lawyers, they are ignored both during the course of the trial and in the final judgment. 

Such practice is due to the fact that the provisions of the Covenant do not have direct applicability in courts, despite any declarations in the laws or regulations by the Supreme Court.  In practice, judges are not even aware of the Covenant and are not trained to use its provisions. 

On Reply to questions raised in paragraph 3 of List of Issues

The answer of the government is not valid.  First of all the discussions on the strengthening of the Ombudsman has been going on for several years. The government does not have a concrete plan when a separate law on Ombudsman will be adopted. Currently the Ombudsman is regulated by the decree rather than the law. It does not have a separate budget and is not accountable to the Parliament, as required by the Paris principles.  The office is understaffed and given the recent “optimization” measure, the staff was further reduced by two people. Currently there are 12 people working in the office. The only measure of reaction by the Ombudsman is recommendation to the relevant government body. 

Secondly, the fact that the National preventative mechanism (NPM) will be placed under the Ombudsman office does not in itself strengthen the institution in terms of its independence and accountability.  On the contrary, placing the NPM under the Ombudsman is going to weaken the NMP given the existing institutional weakness of the Ombudsman. 

The proposal of the government on NMP as the “Ombudsman plus model” is highly criticized by NGOs, because:

1) the Ombudsman office is not strengthened by the adoption of new legislation in accordance with the Paris principles

2) NMP is introduced by amendments to existing laws, rather than through a separate legislation on NPM, as it is required by the Optional Protocol to UNCAT

3) Government does not plan to allocate a separate budget on NPM, but rather leave it to social procurement mechanism, which does not guarantee sustainable funding.  

This approach demonstrates that the government does not attribute much importance to either the Ombudsman office, which is also insufficiently funded in addition to not being in accordance with Paris Principles, nor to the National Preventive Mechanism.

On Reply to questions raised in paragraph 4 of List of Issues

The government provided only detailed description of its criminal law provisions regarding terrorism.  The question was more about how country’s efforts to combat terrorism affect the rights under the Covenant. 

NGOs are more concerned not with the criminal law provisions prohibiting terrorism but rather on policies of the government agencies to fight terrorism that unduly limit civil and political rights of individuals. For instance, freedom of religion and freedom of movement are substantially affected by anti-terrorism policies. Thus, 15 religious denominations were declared as illegal by courts of Astana and later upheld by the Supreme Court. The decisions are not accessible to the public.  According to official explanation, the decisions were made in closed hearings, hence are not subject to publicity. 

On Reply to questions raised in paragraphs 5 and 6 of List of Issues

In paragraph 15 of replies, the government cites the provisions of the Constitution regarding non-discrimination. However, the Constitutional provisions, are not directly applied either by courts or government agencies, and need to be further developed in the laws. The only law, which contains definition of discrimination, is Law on Equal Rights and Possibilities for Men and Women.  It is criticized by NGOs as not complying with the definition in CERD and lacking an effective mechanism of implementation. 

In paragraph 17, the government describes at length the existing institutions, government programs and strategies.  NGOs criticize that these efforts remain at the level of declarations, because the only institution to deal with women’s rights and gender equality is deprived of any meaningful functions to implements government policies. Similarly, the stated programs and strategies are adopted without corresponding allocations from the national and regional budgets. Without adequate funding they are not translated into adequate implementation. 

The Domestic Violence Prevention Act does not fulfill its objective of combating violence against women.  The law provides for the instructions to community police officers on how to deal with cases of domestic violence. The law does not provide for any mechanisms to restrain the aggressors.  In practice, it is known that police officers persuade the victims do not complain to the authorities and handle the incident “peacefully”.  The police usually react only in severe cases of violence or death. In those cases, the investigation is regulated by the criminal procedure legislation. 
The substantial amounts allocated to media, mentioned by the government in paragraph 25 of replies, has little to change the practice of using derogatory statements in relation to women by state media.  Although the article 12 of the Law on Media prohibits propaganda of any kind of discrimination including on the basis of gender, there are no effective legal mechanism to hold the journalist accountable. 

With regards to the Gender Equality Strategy and other government efforts, women’s rights NGOs are not aware of real cases of women being promoted to the decision making positions as a result of these initiatives. So far they remain only on the level of guidelines and studies.

Similarly, despite government’s “targeted work” with political parties, there are no women not only in the leadership positions but also on the deputy levels. It has to be noted that on average women make up around 60% of party members.  

It would be useful if the government provided some statistics on the number of women “promoted to positions of responsibility”, including in the political parties, to demonstrate the real effect of the Gender Equality Strategy since its adoption in 2006 to date.  

On Reply to questions raised in paragraph 7 of List of Issues

The government failed to provide a full fledged answer to the stated question. With regards to the emergency legislation although never invoked it is not in compliance with Kazakhstan’s obligations under international treaties. 

Thus, the emergency situation can be imposed up to 30 days, in some places to 60 days and can be extended by presidential order for another 60 days.  The emergency law imposes the following restrictions: banning political parties or associations, banning street demonstrations, assembly, meetings, as well as sports and other public activities, limitations on the use or prohibition to use copying equipment.  Violations of these restrictions shall be punished by administrative fines and arrests.   In this regard, NGOs are concerned with the possibility of administrative arrests of up to 45 days. Although the arrest has to be imposed by the court, the administrative law does not guarantee the same fair trial standards as the criminal procedure legislation.  

On Reply to questions raised in paragraph 8 of List of Issues

The government did not provide information on all the crimes that incur the imposition of the death penalty. NGOs maintain the position that there is discrepancy in government’s declared intention to gradually abolish death penalty with its legislative initiatives.  Currently the Criminal Code prescribes death penalty for 17 crimes, some of which go beyond the limitations for death penalty provided by the Constitutions. Thus, death penalty can be imposed only for “terrorist crimes, entailing loss of life, as well as for especially grave crimes committed during war time…”.  Such crimes as “Infringement on the life of the First President- Leader of the Nation” do not fall within the constitutional limitations,  yet it imposes the death penalty.  

NGOs are also concerned with the policy of increasing the number of crimes, which impose life imprisonment. At present there are 32 crimes in the Criminal Code with the penalty of life imprisonment. Given the appalling conditions under which the life sentenced prisoners are held, without the right to parole, life imprisonment in Kazakhstan amounts to slow death.  
On Reply to questions raised in paragraph 10 of List of Issues

The government made amendments to article 347-1 of the Criminal Code by changing it to article 141-1, while brining the definition in compliance with Article 1 of the UNCAT.  Before torture was considered as the crime against justice, now it is the crime against constitutional rights and freedoms.   These amendments, however, did not affect the sentencing range, which remained the same.  Part 1 of article 141-1 provides of up to 5 years of imprisonment, part 2 of up to seven and part three between five and ten.

The reason to such persistent position with regards to punishment level is related to another government policy. Thus, the government is actively implementing the President’s directive on humanization of the criminal legislation, which involves decriminalization of some crimes or lowering the sentencing level. This is a positive development welcomed by the civil society of the country. However this process does not take into account Kazakhstan’s obligations under UNCAT and ICCPR with regards to adequate punishment level for the crime of torture.  Hence, in its reply, the government maintains that the sanction of five years to torture corresponds to the gravity of the offence.

On Reply to questions raised in paragraph 11 of List of Issues

On Statistics: 

The statistical information provided by the government in paragraph 33, does not convey the real situation with torture in Kazakhstan. 

For instance, the second table shows the number of complaints received by various law enforcement agencies.  The numbers are quite insignificant and do not covey the real number of complaints. There are 2 reasons for this outcome:  1) the complaints are not registered; 2) complaints of tortures are often registered not under the crime torture, but under various other crimes, such as abuse of office, coercion during interrogation, etc.   Therefore, these numbers are dramatically different from the numbers quoted by the NGOs. For instance, in 2009 NGOs received 286 complaints of torture, while the government shows only 11. 

Furthermore, the number of investigations presented by the government in the first table is dramatically insignificant if compared with the number of complaints, registered by NGO, or even by the government.  Thus, the first table shows only 3 criminal cases in 2009 against 286 complaints, registered by NGOs, and 11 by the government in that year. 

It has to be noted that the fist table indicating the number of criminal cases, does not tell whether they ended in adequate punishment.  

On investigation: 

The government refers in paragraph 34-37 on measures taken to improve examination and investigation on the complaints of torture.  These written documents have not significantly affected the practice. 

For instance, one of the latest incidents of torture is death in police custody (IVS) of Dmitry Rakishev, on May 8, 2011 in Stepnogorsk of Akmola region. The financial police issued a decision to refuse to open criminal case to investigate this death. This is a blatant violation of all international standards on the issue of death in custody, in particular of requirements to conduct prompt, effective and independent investigation.  Moreover, the complaint by an NGO to the General Prosecutor did not lead to prompt investigation, as it is dictated by the Instructions for the Verification of reports of torture, quoted in paragraph 34 of Replies, but on the contrary led to local prosecutor’s involvement in the concealment of evidence of torture in the forensic medical report. 

Similar in the case of K. in the city of Pavlodar, when the court issued an instruction to the Prosecutor’s office to examine the complaint of torture according to the above mentioned Instructions, the prosecution responded by issuing a decision to refuse to open a criminal case.  The examination was limited only to questioning of investigators who all denied any use of force. The victim himself, nor the medial personnel who witnessed his condition, were not questioned during examination. 

According to human rights lawyers these cases demonstrate regular practice, rather than exception.  The main problem is the lack of independent institution to investigate complaints against law-enforcement bodies. The General Prosecutor’s office has several overlapping functions of state prosecution, review of legality, protection of citizen’s rights. In a particular criminal cases, these functions inevitable overlap giving the priority to state and institutional interests.   

On compensation: 

The government failed to provide information on concrete measures taken for the rehabilitation and compensation of victims.  It limited its answers to quoting the legal norms regarding the civil compensation, without presenting real figures of amounts paid to victims of torture by the state. 

NGOs continue to raise the problem of lack of proper legal and institutional mechanisms for adequate compensation of victims of torture.  The legal provisions quoted by the government in its response either do address the issue of compensation to torture victims or do not comply with the international standards under ICCPR or UNCAT. 

For instance, the government refers to article 922 of the Civil Code as legal means for obtaining compensation. This article, however, only addresses the situations of harm caused by issuance of government decrees or administrative decisions. It is evident that it excludes cases of torture.  

Article 923 of the Civil Code exclude victims of torture from rightful compensation as it is prescribed only for harm caused by: “illegal judgment, illegal criminal prosecution, illegal detention, home arrest, limitation to travel, illegal administrative arrest or correctional labor, illegal order to place a person into psychiatric institution or other institutions”.  Only these cases shall be compensated by the state in full scale, regardless of the guilt of official persons of law enforcement.  In part 2, it is said that other cases of harm shall be dealt in accordance with article 922, mentioned above, which definitively excludes cases of torture.  

Article 162 of the Criminal Procedure Code in part 2 indicates that civil claim can be brought against the defendant. There is no provision for civil claim against the state. 

As a result, in practice the victims of torture can at best receive some small compensation from the defendants. There are extremely few exceptional cases of the most outrageous incidents of torture, which became public, when the state paid some compensation to the victim’s family.  Otherwise there have been no cases of civil compensation to victims of torture awarded under article 923 and 922 of the Civil Code due to described legal limitations.  

On cooperation with civil society:

In paragraph 37, the government maintains that civil society representatives may upon request participate in joint verification of incidents of torture.  This provision no applied in practice.  To date, there is no case of approval of NGOs to take part in these procedures despite numerous requests. 

On Reply to questions raised in paragraph 12 of List of Issues

Women’s NGOs attest that in practice the police units responsible for dealing with violence against women consist of one police officer woman, without separate office to work with victims of domestic violence, as well as lacking any adequate technical provisions, such as vehicle, audio or video equipment.  This duty is considered as additional to the job already performed in the police, without additional motivational compensation. 

The crisis centers in Kazakhstan are all non-governmental organizations, which are supported by various funding other than the state. Only one of them is partially financed by the local authorities.  The state in no tangible way supports activities of these organizations, yet they claim the result of their work as the achievements of the state policy. The staff of these centers is either volunteers or work on small compensation received through irregular international funding. The memorandums on cooperation do not have any financial instruments to support to these centers and to women victims of violence.   

Despite all the positive efforts described by the government with regards to combating domestic violence, the number of deaths incurred from domestic violence remains on the same level of 570-600 cases annually.

On Reply to questions raised in paragraph 13 of List of Issues

NGOs bring to the attention of the Committee members the case of 28 individuals of Uzbek origin who were extradited to Uzbekistan in return for diplomatic assurances of Uzbek authorities.

Kazakhstan violated not only its obligations under article 7 of the ICCPR and article 3 of the UNCAT, but also the request for interim measures issued by the UN Committee Against Torture in relation to the applications of these individuals under Article 22 of CAT.  

Kazakhstan refused to grant these individuals refugee status, through a process, which they claim was “transparent, unbiased and in strict compliance with the Law on Refugees, the international law and the 1951 Convention Relating to the Status of Refugees.”  The NGOs confirm that these persons did not receive consideration of individual circumstances, such as prior history of torture or family members’ torture and incidents of persecutions by the law enforcement in Uzbekistan. Instead all individuals were treated as a group. The decisions of the administrative bodies in relation to refugee status determination, as well as the rulings of civil courts which sustained these administrative decisions were all typical, lacking in details about facts and considerations of the law in every individual case.  The civil courts were conducted in serious violations of fair trial standards during consideration of these claims, such as hearing in absentia, no access to government files, exclusion of evidence presented by defense. 
The government introduced amendments to the criminal procedure law in January 2011, which allows for judicial review of extradition order with suspensive effect.  The human rights NGOs used this new mechanism to appeal against the extradition orders of these 28 individuals. However criminal courts took the same positions as civil courts and found no potential threats of torture to these individuals. The arguments of lawyers that there is a widespread persecution of religious followers in Uzbekistan through false criminal charges and torture was not taken into account, as well as the facts that some of these individuals were already subjected to torture in Uzbekistan. The UN documents regarding evaluation of torture in Uzbekistan were treated as general information without application to the individual cases. 

The conclusion is that Kazakhstan continues to violate the principle of non-refoulement by returning persons to countries where they are at risk of torture. This is the first case of diplomatic assurances provided by Uzbekistan. Before, the individuals were simply extradited without judicial appeal or assurances.  Despite legal amendments to the extradition procedures, in practice Kazakhstan gives priority to diplomatic relations rather than its international obligations. 

On Reply to questions raised in paragraph 14 of List of Issues

The information provided by government does not reflect the extent of the problem in practice. Human rights NGOs are concerned with the health of children raised in state educational institutions and orphanages. The recent research conducted by UNICEF in Kazakhstan revealed systematic practice of beatings and type of ill-treatment in the orphanages and institutions for children with deviant behavior. These are serious problems of persistent nature that the state is failing to address. One of them is the lack of access to these institutions to public monitoring. NGO report that it is not possible to receive permission from the relevant ministries to conduct monitoring of these institutions. The NGO report contains more details about violence against children in chapter 13. 
On Reply to questions raised in paragraphs 15, 16 of List of Issues

The government did not address the questions regarding the exercise of procedural rights by arrested persons in practice. Information on this is contained in the NGO report (chapters 6,8). 

The government failed to explain the practice of limiting the right to defense in cases involving state secrets. No steps have taken to address and improve this practice. 

The government boasts of its efforts to allow public oversight of penitentiary facilities by public monitoring commissions. It mentions that these commissions have unrestricted access to correctional institutions. According to representatives of these public monitoring commissions this statement is false. In practice the commissions do not have the right for unannounced visits and those visits that are allowed are conducted through various impediments or lead to postponing or denial of access. For instance, the commissions cannot access the prisons on weekends, or allowed access during limited hours. The commissions in Northern region of Kazakhstan are permanently denied access to prisons. The denial of access is justified by various reasons including absence of prison management in place, or special “prophylactics” procedures are in progress, etc. The commission members are prohibited to bring complaints to disciplinary or administrative authorities on revealed violations. 

In June 2011, the Department on Prison Administration prohibited the implementation of the cross-monitoring of prison facilities of public monitoring commissions, when public commission members from one region conducted monitoring in another region. The result of this year long practice was that several cases of torture and ill-treatment were promptly registered by monitors and brought to light in media. (Please see cases 1 and 2 in Attachment 1 to the NGO Report).   

On Reply to questions raised in paragraph 19 of List of Issues

The government did not answer to the question on the measures taken to fight corruption, nor on the statistics regarding investigation of corruption charges. The legal provisions cited in the replies are not considered measures, but rather legal framework within which current judiciary operates. Given the overwhelming public perception of judiciary as corrupt this legal framework does nothing to prevent such attitudes. 

The government states that the selection procedures for judges are based on the principles of “openness, transparency and fairness”. It is not clear with what specific mechanisms these standards are assured. The NGOs confirm that the actual selection is not regulated by any laws or by-laws that are clear, objective and transparent.  In practice, it is not possible to become a judge without connections or bribes.  

Despite numerous complaints of lawyers on violations of the code of judicial ethics, the disciplinary procedures against judges take place on ad hoc basis and lack objectivity. Although bribery of judges is wide spread only few investigations of corruption take place. Depending on the level of judges, different factors affect bringing prosecution on corruption charges.  These could range from regional and institutional to big power politics. For instance, in April 2011, six judges of the Supreme Court were stripped of immunity on criminal charges of corruption. This move was not perceived as effective anti-corruption campaign by public, but rather as another row between power groups. 

On Reply to questions raised in paragraph 20 of List of Issues

The government again refers only to the legislation governing the inadmissibility of evidence and fails to discuss problems in practice. Please see NGO report for information on this issue (Chapters 4,8). 

On Reply to questions raised in paragraph 21 of List of Issues

The government does not show the information regarding measures taken to support victims of trafficking. The NGOs discuss number of systemic problems relating to low level of detection of such crimes, as well as inadequate type of criminal charges. For more information please see chapter 5 of the NGO report. 

On Reply to questions raised in paragraph 22 of List of Issues

The information provided by the government does not address the challenges faced by religious organizations in practice. There is no justification as to why these restrictions were imposed on religious organizations and how they are compatible with freedom of religion standards under the Covenant.  For more information on the practice of freedom of religion please see chapter 9 of the NGO report. 

On Reply to questions raised in paragraphs 24 and 26 of List of Issues

The government provided substantial information on regulation of media including number of journalists that have persecuted under criminal or civil proceedings. 

NGOs note that an important issue of the legal regime that regulates the ownership and licensing of the press and the broadcasting was left out from the government replies. The country does not have a special legal act regulating these issues. The existing law on media does not contain limitations on monopoly and concentration of media outlets in the hands of one owner.  This legal gap provides for the non-transparent policy and practice concerning media ownership, which further tightens the control over media in the country. 

In relation to the cases of Ramazan Yesergepov (paragraph 89) and Tokbergen Abiev (paragraph 90), these should be treated as cases of prosecution of journalist in relation to their professional activity. For instance Yesergepov was convicted for publishing the government document leaked to the newspaper by the unknown source. The document contained information on illegal intervention by the security forces in the actions of the judiciary.  Abiev was arrested when he tried to obtain information from the informal government source. 

On Reply to questions raised in paragraph 25 of List of Issues

The government does not address the criticisms of the NGOs regarding challenges faced in practice when attempting to register a peaceful assembly. There is not information on the number of applications and the rate of approval to demonstrate the restrictive practice of local authorities. The explanation that the designation of remote places are chosen to protect public meetings do not stand any criticism. These places are chosen with the sole purpose to create additional impediments to the exercise of freedom of assembly. 

On Reply to questions raised in paragraphs 27 and 28 of List of Issues

The information by the government primarily refers to crimes committed by private individuals. There is no mentions on the cases of abused and ill-treatment by official persons. (Please see section above on violence against children). 

On Reply to questions raised in paragraph 29 of List of Issues

The government did not address the issue of practical measures taken to improve access to employment and political participation by minorities in the decision making bodies at all levels.  The description of activities of the People’s Assembly does not address the criticism of this body by NGOs as being ineffective and undemocratic to represent the interests of minorities on the national level. For more, please see NGO report (chapter 14). 

� Prepared by the same group of Kazakhstani NGOs, who authored the NGO Report to the 102 HRC Session.  
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