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SUMMARY AND METHODOLOGY 

The platform has elaborated this document based on the implementation of the Civil and Political Rights provisions enshrined in the Mozambican Constitution and the ICCPR.  

The data in this document is based on desk review, laws, public policies and case law, institutional evaluation, reports from different civil society organizations (CSO) and the media, and group discussion.

The organizations that subscribe to this document aim to contribute to the evaluation of Mozambique by the United Nations Human Rights Committee on Civil and Political Rights so that this review provides a diagnosis of the situation with regard to civil and political rights in the country, and hope that this exercise will result in recommendations that will contribute to the promotion and implementation of these rights. 

 
INTRODUCTION  

Mozambique is situated in Southern Africa, bordered by Tanzania, South Africa, Swaziland, Zimbabwe, Zambia and Malawi. The total population is 22,416.88169,278 million people according to statistics from 2009.

After independence from Portugal in 1975, Mozambique experienced a civil war from 1976 to 1992. The armed conflict ended with a Peace Agreement between the Government of FRELIMO and RENAMO.
 

In 1990 Mozambique adopted a new Constitution that for the first time introduced a multi-party political system, human rights protection, and the doctrine of separation of powers. In 2004 the 1990 Constitution was revised and a new Constitution adopted. This new Constitution increased fundamental human rights and freedoms, and strengthened the independence of the judiciary.
 However, it has maintained the philosophy and principles of the 1990 Constitution. 

Mozambique has ratified several international human rights instruments, including the ICCPR and the African Charter on Human and Peoples’ Rights (African Charter). Nonetheless, there are many obstacles in accessing justice and realizing fundamental human rights and freedoms.
 The main issues of concern are: access to justice, extrajudicial killings, torture and degrading treatment, unlawful detention, equality, freedom of expression and thought, access to information, denial of the rights of demonstration, assembly and freedom of association.
 

The country is facing a situation of severe poverty, increasing corruption, widespread hunger and unfulfilled basic needs, despite economic growth, averaging annual increases of 6.3 percent in per capita GDP from 1996 to 2003 and 7.5 percent from 2003 to 2006.
 Corruption, absolute poverty, nepotism, denial of the right to freedom of association, and excessive use of power by the Police have been national concerns and the subject matter of a lot of studies and media debate. 

SUBSTANTIVE ISSUES  

1. Article 1 (2): RIGHT TO DISPOSAL OVER NATURAL WEALTH AND RESOURCES 

i. This article stipulates that in no case may a people be deprived of its own means of subsistence. Yet in Mozambique there are serious concerns about large-scale land-grabbing,
 mainly by foreign agriculture and forestry corporations. In Mozambique all land is still owned by the State, so the acquisition of land in this context concerns the obtaining of the rights to use land, which are usually granted for the initial period of 50 years. Justiça Ambiental conducted several field studies on land-grabbing in the Central and Northern provinces.
 The concerns are highly relevant in the light of the resurgence of interest in agriculture investment facing an impending global food crisis and for Mozambique's agro-fuel orientated export policy.
 The studies indicate the severe impacts of land-grabbing on local communities where small-scale agriculture is a primary source of subsistence. Another issue that became apparent was the detrimental influence on water supply, caused by the use of local water resources by agriculture and forest plantations. This is important in the context of Mozambique, where 43% of the population lives without a reliable access to drinking water and where chronic hunger prevails. The recommendation made during the Universal Periodic Review of Mozambique in February 2011 on improving the access to water as a natural resource has been regarded as enjoying the support of Mozambique which considers that it has already implemented or is in the process of implementing these recommendations.

ii. Land reallocation often leads to the displacement local communities. Lack of information and false promises that accompany the majority of these plans mean that the resettlement processes are not transparent and often lead to conflicts. These measures therefore do not comply with the right of access to information guaranteed in article 19 (2) of the ICCPR. An example of the problems are the recent developments surrounding the planned construction of the Mphanda Nkuwa dam in the Zambézi River. The eviction of local communities is irresponsible in this instance because it has been stated that it is impossible to relocate these 1,400 people in Tête province, as all the land has been given to mining concessions. The construction of this mega-dam will also have a detrimental impact on water supply and fish stocks downstream. 

iii. The legislative framework of Mozambique does not provide for sufficient protection at this moment, thereby violating article 2 (3) (a) of the ICCPR. The Land Law stipulates mandatory consultation processes, but these do not serve their purpose as they are generally flawed and easily abused by companies because of the lack of monitoring and corrupt practices by governmental authorities. A bureaucratic and untransparent system furthermore undermines the effective granting of compensation. Article 81 of the Mozambican Constitution offers the right of ‘popular action’ and gives both individuals and groups of citizens the right to claim compensation and to act in defense of public health, consumer rights, environmental conservation, cultural heritage and public property. In order to ensure the enforceability of this constitutional right, Mozambique should take necessary steps for the approval of the Popular Action’s Act, proposed in 2001 to the Parliament. A proper implementing act, ideally explicitly including the option of defense of land rights, could turn ‘popular action’ into a powerful tool for local communities in cases of land-grabbing. Another improvement in line with General Comment No. 31,
 would be to take steps to effectively prevent, punish, investigate and redress the harm caused private entities by implementing legislation with regard to article 45 of the 2004 Constitution, which indicates horizontal duties of citizens towards other citizens with regard to public health, conservation of the environment and community. Such legislation would provide effective protection against human rights violations by corporations. It is very troubling that governmental representatives have indicated that they consider it the role of NGOs to protect local communities and control whether companies are living up to their promises, although the ICCPR explicitly assigns this role to the State. Adequate judicial redress of land-grabbing is also inhibited by general problems with access to justice for rural people and the lack of independence of the judiciary branch. (See comments on Article 14).

2. Articles 2 (1), 3, and 26: RIGHT TO EQUALITY AND NON- DISCRIMINATION   

i. The Constitution of the Republic of Mozambique encompasses the right to equality and prohibits all sorts of discrimination (art. 35 and 39). Gender equity is protected (art 36), and the equality of people with disabilities is guaranteed (art 37), ICCPR (Art. 3 and 26).  

Legislation on Discrimination

ii. A general problem with the legislation on discrimination is that it does not embrace the right to equality nor specify the rights of the groups recognized as vulnerable. 

iii. The failure to include equality and non-discrimination provisions in ordinary legislation is responsible for impunity in the cases of discrimination in the access to public services such as education, health care, water and sanitation among others for the poor, people with disabilities, people infected or affected by the pandemic of HIV and AIDS, and other vulnerable groups.   

Situation of those infected or affected by HIV and AIDS

iv. A Law to Protect Persons Living with HIV and AIDS in the Working Place (Law no. 05/2002 of 05 February) has also been adopted, followed by a Law on the Rights and Duties of the Persons Living with HIV and AIDS (Law no. 12/2009, of the 12th March). However, this does not include the social and economic effects of HIV and does not protect all those affected, such as the dependents of people who lose their capacity to work as a consequence of infection. People living with HIV and their relatives also face discrimination and stigma in all contexts from communities to health care centers.

v. The National Council to Fight AIDS (CNCS) is the coordinating body for actions to prevent the spread of HIV and to facilitate access to health care.

vi. Right to life of the people suffering from AIDS is not protected. Medical aid does not cover the whole country. As of October 2010, 211.225 were under ARV treatment. However, due to the disregard of officers, the storage of the Ministry of Health includes out of date medicines. During 2010, there were shortages in ARV provision in health facilities and only a limited number of new patients were accepted. According to the Impacto Demografico do SIDA (2008), the number of people in need of ARV treatment was 425.000 adults aged above 15 years and 48.000 children, using the WHO (2006) criteria of <200 CD4cel/mm3. If we use the 2009 WHO criteria of <350 CD4cel/mm3 the number is even bigger. 

Situation of Women

vii. Although Mozambique has ratified the Covenants on the Elimination of all forms of Discrimination against Women (CEDAW) and the Protocol to the African Charter on Human and Peoples’ Rights of Women in Africa, the provisions of these instruments are not always respected by the internal law or in the practice of public powers.

viii. Parliament has adopted a set of laws to mitigate discrimination based on gender, namely the Family Law, (no. 10/2004, of the 25th August), and the Law against Domestic Violence (no. 29/2009, of the 29th September).

ix. The Ministry of Women and Social Affairs Coordination is the body responsible for women’s empowerment, children, elderly and vulnerable groups. Offices for the Care of Women and Children have also been created in the Police of the Republic of Mozambique.

x. Women suffer stigma at various levels. On the one hand, the woman's rights speech is politically correct, but on the other hand issues such as domestic violence, polygamy, early marriages, and low income "have a wide social legitimacy". 

xi. The low sensitivity on gender by the police authorities leaves the perpetrators of domestic violence unpunished. 

xii. Due to the inadequacies of the criminal laws some acts or violations, such as pedophilia, which should be qualified as crimes are not yet criminalized. Some crimes of violence against women are not severely punished. For example the punitive measures stipulated by the law against violation of Women (Law No. 29/2009 of September) only stipulates six months to two years for cases of rape within marriage. 

xiii. Although the criminal frame for rape and violation in the Penal Code is 2 to 8 years, (sections 392 and 393 of the Penal Code), and in cases of minors it increases to 8 to 12 years (Section 394 of the Penal Code) courts rarely apply the highest Penalties.

xiv. Sexual violence against women in prison is also a matter of concern as detailed in the section on the Right to Life and the prohibition of torture, cruel, inhuman and degrading treatment or punishment.
Example of the failure to protect the rights of persons with disabilities

xv. Recently a case of discrimination against a child with disabilities in Beira, the capital of Sofala province arose. The parents of the child requested the move of her class to a downstairs room, so that she could access it more easily. The request was rejected and to increase the difficulty of the girl, the school’s manager moved the class to a higher floor of the school. Presently the student is denied access to school and the authorities seem not to have power enough to protect the rights of the student.

xvi. In this context it should be noted that Mozambique has signed but not ratified the Convention on the Rights of Persons with Disabilities. 

3. Articles 6 and 7: RIGHT TO LIFE, AND THE PROHIBITION OF TORTURE, CRUEL, INHUMAN AND DEGRADING TREATMENT OR PUNISHEMENT

i. The Constitution of the Republic of Mozambique protects the rights to life and physical integrity, and prohibits torture (art 40), in accordance with the ICCPR (Art. 6, 7 and 8) and African Charter (Art.  4 and 5). 

ii. The country has ratified the Second Optional Protocol to the ICCPR on the abolition of the Death Penalty and the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. However, the State has not ratified the Optional Protocol to the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment.

iii. Ordinary laws guarantee these rights and the reactions of the legal system to criminal cases is laid out in the Penal Code and the Criminal Procedure Code. Despite these provisions, the Legal system is still very reactive and not proactive nor preventive. There is no specific legislation prohibiting Torture, Cruel, Inhuman and Degrading Treatment, nor to tackle and prevent other violations of the right to life like in the Health system, prisons, or environmental harm.  

iv. There are still a large number of arbitrary executions and people subject to torture, inhuman and degrading treatment, including forced work, by Police and prison staff. 

v. In 2007, 3 cases were recorded of prisoners being illegally taken during the night from the Police station no. 13 in Costa do Sol Neighbourhood to the beach where they were executed. 

vi. Prisoners continue to be subject to cruel and degrading treatment in prisons. In 2009 twelve (12) prisoners died of asphyxiation in Mogincual District Jail. There were more than 40 detainees in a very small cell. (See also comments under article 10)

vii. On 1st and 2nd September 2010, about 13 people were executed and many others injured by the Police in their attempts to control demonstrations against price increases. The death of 13 people during the demonstration has been confirmed by the authorities, including the Ministry of Health. One of the victims of execution was a boy of 11 years old. He was shot to death when he was returning from school although he was not involved in the demonstrations. The Police used a mixed of rubber bullets and live ammunition and they were shooting straight at people. To date, no reparation or other sort of support has been provided by the State to the relatives of the victims and the judiciary has not initiated the processes to fulfill this obligation. LDH (Mozambican Human Rights League) has lodged a complaint before the Administrative Court (Case No 214/2010- 1ª) and also before the office of the Attorney General in order to get the judiciary to investigate the case, punish the perpetrators and provide a compensation for the victims (the relatives of that 11 years old boy) since it is clear that the boy was killed on that day of demonstrations by the Police, although we do not know the exact identity of the policemen who shot the child. The Court and the Attorney General have not yet given any response. LDH (Mozambican Human Rights League) also submitted a petition before the Parliament asking the Parliament to press and hold the Government accountable for the severe human rights violations committed during the demonstration of September 2010 in Maputo, the Capital of Mozambique. However, the Parliament has been very silence about the case and the petition. The cases are still on going.

viii. Two (2) other cases of arbitrary executions were recorded in the period from January to June 2010. The victims brought the cases to LDH asking legal aid and LDH received the cases and submitted to the Office of Attorney General for investigation. The cases are still on going with all the delays that characterize our judicial system when it comes to this kind of cases.

ix. Torture and degrading treatment are systematic in Mozambique, despite the Government’s assumption during the UPR dialogue that such cases exist but are rare and isolated cases rather than systematic. From January to April 2011 a large number of incidents of inhuman treatment including slavery and rape in jails and police stations were reported. For instance, between April and May 2010 there were serious acts of torture in the Machava Central Prison and Prison of Maximum Security Jail (B.O). 

x. Due to the civil society monitoring and control, at the beginning of this century the Police transferred torture and inhuman treatment from jails and police stations to the streets and all other places not monitored by human rights activists. However, as from the end of 2009, there are restrictions to the monitoring and control in prisons (see comments on article 10). As a result, the incidence of torture and degrading treatment has been increasing. Some examples: in Gondola, 103 prisoners live in degrading conditions in the district prison designed for 80 people. 38 prisoners suffering from tuberculosis and contagious diseases live and sleep with all the other inmates in 3 jails, and do not receive any medical treatment. As a ‘welcoming ritual’ new prisoners are subjected to physical abuse. The jail staff often delegate acts of degrading treatment to selected strong criminals among the inmates. These individuals are given the power to beat inmates that show tiredness or weaknesses while working in the jail farms. 

xi. Several cases of sexual abuse have been denounced since January. Systematic rape by prison guards in Nampula, during the work in the provincial Prison farm, is reported. One case of rape of a youngster in the 7th Police Station in Maputo this April, is being prosecuted by the authorities and civil society is giving the support by providing information follow up the case. 

xii. During the current month (April 2011) Police brutality was again displayed in Maputo during a strike by security workers in one of the biggest private security companies in Mozambique. 24 guards were brutally beaten by the Police (maximum security force) using canes even in front of the television cameras. The injured workers did not receive any medical care during the 9 days they remained in jail. Some of the police also threatened to attack and prohibited the work of journalists of the main private television in the country and human rights activists.      

xiii. Furthermore, cases of torture, cruel, inhuman and degrading treatment have not been compensated by government even if the courts decide that they should be. In the last decade only two cases out of 50 were compensated. 

4. Article 10: RIGHTS OF PRISONERS 

i. The Constitution recognizes the rights to liberty and security and the rights of the prisoners (Art. 59, 60, and 61), in accordance with the ICCPR (Art. 9 and 10) and the African Charter (Art. 6);  

ii. The Prison Organization Act (Law no. 26 643 of 28 May 1936) is the only law on prisons. It was adopted before independence, and even before the Universal Declaration on Human Rights and does not comply with several human rights principles. This Law is very discriminatory and conservative of the colonialism vision and content.

iii. The National Prisons Service (SNAPRI) is the Governing body of the prison system, under the Minister of Justice. The Ministry of Home Affairs is responsible for the Police Stations.  

iv. In the periods of regular monitoring of prison conditions by civil society, cases of extrajudicial executions, torture and degrading treatment in cells reduced. However, restrictions to NGO monitoring and social control in jails were introduced at the end of 2009 leading to an increase in assaults on physical and moral integrity by the prison staff or by the strongest prisoners commanded by the staff. (See comments under article 7) 

v. There is no case law regarding compensation for illegal detention in Mozambique. The impunity of the policemen and other perpetrators of human rights violations contribute to the prevalence of human rights violations.

vi. In general prison conditions are concerning and not conducive to the reintegration of detainees. After the independence in 1975 the State did not invest in building prisons. Only one women’s prison was built (in Maputo). This prison provides space for detainees from the capital.  In other provinces women stay in the same prisons with men, using non proper installations in separated areas. In 2010 the first district prison built by the Government was inaugurated in Inhambane and a second was opened in 2011 in Muecate (Nampula). 

vii. As a result of the overcrowding in the cells, prison infrastructures are degraded, potable water and sanitation systems are ruined. Overcrowding and disregard for the welfare of detainees are also responsible for violations of the right to food, health, and education in the prison system. At the extreme the overcrowding may amount to torture, for instance in Gondola 103 prisoners live in the district prison designed for 80 people. In many detention centers electric tools are also dangerously degraded and cause fires that affect the prison population.  

viii. In all prisons youngsters are not separated from adults, and there is no juvenile justice system with the exception of the juvenile Court. As such, many of them face sodomy and other kind of violations of their physical and moral integrity. Likewise the minimum standards for prison and juvenile justice administration are not applied.   

5. Article 14: ACCESS TO JUSTICE and Article 2 (3): RIGHT TO A REMEDY

i. The right of access to justice is provided by the Constitution of the Republic of Mozambique (Articles 62 and 70), alongside the ICCPR (art. 14) and the African Charter (art. 7).

ii. However, the main statutory laws concerning the protection of fundamental rights and freedoms, namely the Penal Code, the Criminal Procedure Code, the Code of Judicial Costs and the Prison Organization Act were approved in the colonial period and some of their provisions are contrary to the Constitution and the international human rights instruments ratified by Mozambique, specially the ICCPR. 

iii. Moreover, access to justice is expensive for vulnerable people including the poor. The Judicial Code of Costs has been being reviewed for a long time, but there is a lack of information on its development and the progress of this review. There is no clarity on the criteria on the forms and amount of the payment of judicial costs.

iv. In addition, the formal requirements in order to lodge a complaint before the court are very complex and difficult to understand even for lawyers and magistrates, and still more so for vulnerable people.  

v. There has been an expansion of courts with Offices of the Attorney General and legal assistance and aid established in the country’s districts. However, the Superior Courts of Appeal, created in 2007, have not yet been installed.

vi. The 2004 Constitution and the Law No. 7/2006 introduced the Ombudsman in the Mozambican Legal System. The creation of the National Human Rights Commission (Law No. 33/2009) was also approved. However, these institutions are not yet operating.

vii. The Constitution established legal pluralism in the Mozambican legal system, but there has been no investment in informal mechanisms of conflict resolution and restorative justice practices.

viii. The Law recognizes the Community Tribunals and gives them authority to solve lower level matters applying customary law, informality, tradition and common sense in their work.  However, there is no clarity on the relation of the Community Tribunals with the so-called formal courts or in the functioning of these Tribunals. The Community Tribunals frequently violate the right to physical and moral integrity, subject people to cruel, degrading treatment and discriminate against women. Although these violations are frequent and well known the State has not yet acted to either prevent these abuses or train the judges of these tribunals on human rights principles and legal background.   

ix. The courts and the Offices of the Attorney General have high rates of procedural delays, which contribute to and explain why a significant proportion of the country's prison population is comprised of prisoners in pre-trial detention (34% in 2009). 

x. Significant provisions of the laws applied in criminal justice are not consistent with the Constitution of the Republic, are inappropriate given the present reality and constitute the cause of injustices and limitations on the access to justice. For instances § 2º, al. a), of article 291 of the Penal Code prohibits the payment of a bail in cases punishable with imprisonment beyond a certain level, which has already been considered unconstitutional by Supreme court in the Maulana v General Attorney Office, with regard to necessity, appropriateness and proportionality, which support the imposition of pre-trial detention; The solitary confinement of the accused, referred to in §1 of art. 311, of the Penal Code, puts into question the right of appropriate and timely defense, and constrains the exercise of the right to advocacy, which should also be regarded as unconstitutional.

xi. The country is not party to the First Optional Protocol to the ICCPR that provides for the possibility of sending individual petitions to the Human Rights Committee.  Furthermore, the country has adhered to only 1 (one) of the Treaty Body individual petition mechanisms; the one prescribed in the Optional Protocol to the Convention on the Elimination of All Forms of Discrimination against Women.

xii. In addition, the country has signed, but not ratified the Convention on the Rights of Persons with Disabilities and the International Convention for the Protection of All Persons from Enforced Disappearance.

6. Article 19: RIGHT TO INFORMATION 

i. The Constitution of the Republic of Mozambique recognizes the right to information and the right to freedom of press (art 48), in accordance with the ICCPR (art. 19). The Constitution and the Press Act, Law no. 18/91, of 10th August recognize that the right to freedom of press includes the right to freedom of expression and the creation of journalists, the access to sources of information, the protection of the independence of the media and the right to create media institutions. 

ii. Media actors and other civil society organizations coordinated by the Media Institute for Southern Africa submitted a proposal for an Act on the Right to Information in 2005. The draft was prepared in an interactive and participative process involving the Government. While the approval of such an Act is pending in Parliament the public does not have access to information in a proper manner.  

iii. GABINFO, The Cabinet of Information under the Prime Minister is the body responsible for licensing newspapers and other media, and providing advice to the Prime Minister in his relationship with the media.     

iv. The legislative framework is favorable for the exercise of this right by media associations and enterprises. There is, however, a lack of public free access to information. The right to information tends to be seen as a right of the media actors and not of all persons under the jurisdiction of the State. As such people and civil society organizations face many restrictions in accessing information and public services, exercising rights and monitoring the implementation of public policy. Moreover, this is a weakness in the legislation which focuses only on the rights and duties of media actors and less on public rights. 

v. The media face many difficulties in covering important matters and events related to human rights violations as the police threaten to beat journalists and to destroy their equipment. For instance, during the recent security guards' strike where 24 workers were beaten, injured and detained, journalists were threatened and prohibited from working. 

vi. On 3 May 2006, Sebastian Canjera, director of the newspaper Mabarwe, João Mascarenhas, head of drafting, and Patreque Francisco, reporter, were arrested under the conduct of criminal proceedings brought against them by a local businessman for alleged defamation. In fact the "Mabárwè" had only published information that businessman had been detained for involvement in the theft of cattle in the province, though this process to run its terms in local courts. The arrest order given by the Prosecutor in Manica Provincial Procurator, was marked by lawlessness since remand is not permitted in this type of crime which punishable with simple imprisonment, as its criminal frame prescribed by section 407 of the Penal Code is of 4 months and fine for 1 month, which means that the provisions requiring pre-trial detention do not apply
. The journalists were released after the intervention of media and other civil society activists. 

vii. As of 2007, there have been sophisticated attempts to intimidate media actors, particularly independent journalist, by abusive recourse to court, leading to the arrest of journalists.        As a result many media enterprises face bankruptcy, like the Faisca in Niassa that had to close after a couple of court decisions to compensate public officers, in 2007
. Many other cases against journalists are pending in courts.  

viii. Other forms of intimidation are still used as well. MISA Mozambique follows cases of threats against journalists from Army Generals and policemen, allegedly for having denounced their involvement in corruption or other crime schemes.

ix. Much information is not made accessible by the government as it is allegedly classified as State secrets or justice secrets. For instance, the public have access to the number of people living with AIDS accessing AVR, but no information is available on how many still need it. 

x. In 2010 the platform of NGOs submitting this report were denied access to information regarding the authorization by the Ministry of Environmental Coordination to an alumina plant to operate in bypass. Civil society claimed that in the process of State authorization the company violated the right to information and public participation protected by the constitution, the Regulations on the Public Sector Functioning (Decree no 30/2001, of 15/ October), and several environmental law and regulations. In this case the CSO platform went to the (Supreme) Administrative Court in an effort to stop the bypass process which would cause environmental harm and affect public health. However the case was denied on the grounds that civil society had not proven that gas emissions were above WHO stipulations. This was mainly because the CSOs did not have access to the document (decision) of the Minister. 

xi. In 2005 media organizations proposed an Act to regulate the exercise the right to information in order to overcome the insufficiency of the present legislation. The delay in its approval contributes to the failure in the safeguards of the right to information for everyone.

xii. Recent Studies on the right of access to information show evidence of the weakness of public institutions and the failure to promote this right, due to lack of legislation and policy on this matter
. 

xiii. The NGOs conclude that as long as legislation on the right of information is not approved limitations on this right will continue and people will depend on the good will of the sources of information and duty bearers’ subjective interpretations of the Constitutional provisions related to freedom of information. Without adequate legislation lack of transparency and non-democratic practices will prevail
. As such the situation of the country is classified as of quasi-absolute lack of access to information. 

xiv. On a positive note, the country is investing in electronic government to improve the spread of information via internet and other electronic media. Although this is currently mainly in urban areas it is a positive development in promoting access to information and should be encouraged.  

7. Articles 21 and 22: FREEDOM OF ASSOCIATION, ASSEMBLY AND DEMONSTRATION 

i. The Constitution of the Republic of Mozambique protects the freedom of Association, assembly and demonstration (Articles 51, 52, 78 and 86), alongside the ICCPR (Art. 18, 19, 21 and 22);

ii. The country is signatory to the Charter of the United Nations and of the Constitutive Act of the African Union, as well as the International Covenant on Civil and Political Rights and the African Charter on Human and Peoples’ Rights.

iii. Ordinary laws to guarantee these rights were approved by Parliament (Law no. 8/91, of 18 July Law of Association; and Law no. 9/91, of 18 June, with the changes provided by the Law no. 7/2001, of 7 June).

iv.  In the interactive dialogue of the UPR the Minister of Justice said that in Mozambique there is no legal obstacle to the recognition of associations. 

v. Since 2008 many associations have submitted requests to be recognized as legal entities and these request have already been granted. However, there is discrimination in the recognition of the Association for Protection of Sexual Minorities. The association was created in 2006 and submitted a request as to be recognized as a legal person on the 28th of January 2008. The members of the association are Mozambican people who protect homosexuals, a social group that faces stigma and discrimination from society as a whole. To date, with no official justification, the Ministry of Justice has not recognized the association.  

vi. Other groups that face discrimination in the exercise of the rights of assembly and demonstration are members of opposition parties. In the 2009 elections, RENAMO planned to organize peaceful demonstrations in the whole country in protest against what they considered to be fraud. The Police subjected the leader of RENAMO to a kind of house arrest, with more than 45 strongly armed policemen in armored vehicles, similar to those used in wars, surrounding his house in Nampula for more than a year. Other RENAMO leaders were also subject to special control from the police. Although the Government never prohibited the demonstrations, they were not carried out due to the intimidation of the party members in the districts. 

vii. The strongest emergent party in Mozambique in the 2009 elections, the Movement for Democracy in Mozambique (MDM), was denied the right to assembly in the electoral campaign. 

viii. In 2010, the leader of one association of ex-soldiers of the civil war in Mozambique was subject to the same control (with military hardware placed under his window at home), by the police and limits were applied to his freedom of movement, because his association wanted to demonstrate against the State's disregard for this group 16 years after the end of the war. On one occasion the leader was detained for 7 days, allegedly because he had not responded to a police notification to present himself at a police station. Some days after his release the police shot him in the leg during the 1st and 2nd September riots within the demonstrations, although he was not involved. All of the violence against him was to avoid the exercise of the right to demonstration for the recognition of their right to well being.    

ix. In addition to general issues in this context, Justiça Ambiental would briefly like to report an incident which is indicative of the systematic violation of these rights. This case should be seen in the light of the persistent marginalization and stigmatization of NGOs which are critical of the government’s decisions and policies. In May 2007 Justiça Ambiental’s offices were raided and vandalized during the night. The burglars only took devices containing information and data such as CDs, PCs and external hard drives. Screens, printers and other valuable equipment remained untouched. Other details indicated that this burglary was not committed solely for economical motives. Reporting to the police proved futile and the case was not taken serious. Moreover, during the reporting police officers implied that Justiça Ambiental had made some serious enemies.  

8. Article 25: GOVERNANCE AND ACOUNTABILITY 

i. The Law to Fight against Corruption (No. 6/2004) was approved on 17th June. This Anti-Corruption Law is not aligned with the international legal instruments ratified by Mozambique, such as the UN Convention Against Corruption, the Protocol for the Southern African Development Community (SADC) Against Corruption and the African Union Convention Against Corruption. Mozambique has not ratified the African Charter on Democracy, Elections and Governance. 
ii. The Law on the Local State Organs, (Act no. 8/2003, of 19th May), provides for people's participation in Governance and the creation of District Consultative Councils and Development Observatories to collaborate with the Administration in planning and implementing public policies.  

iii. The Central Office for Fighting against Corruption was established by Article 19 of Act no 6/2004, of 17th June. This body is not autonomous because, in this article, it is stipulated that the corruption office works in the Attorney General's Office and subordinates itself to the Attorney General. The director of this Office is appointed by the Attorney General, who, under the Constitution, is appointed by the President of the Republic. This creates a situation of quasi-subordination to the political power. 

iv. Act no. 6/2004, of 17th June, only gives powers to the Central Office for Fighting against Corruption to investigate crimes of corruption and economic participation in business, leaving aside other crimes related to corruption such as the embezzlement of State funds, peculation, the abuse of position or function, illicit enrichment, or influence peddling.

v. This Law provides for the participation of the people in the decision making and Governance in general. In order to put this into practice a Guide on the Organization and Functioning of the Local Councils (at district level) was approved. However, community suggestions are conceived as mere propositions that Government can choose to accept or not. 

vi. Furthermore, the criteria for selecting the members of the community bodies are not transparent. People chosen to represent community interests are often politically compromised and therefore less able to analyze Government policy and submit proposals that would benefit the community. 

vii. The criteria for accessing the Local Development Fund (known as 7bilions) are neither transparent nor equitable. 

RECOMMENDATIONS 

i. The Government should have been the one to initiate the dialogue with the UN Human Rights Committee. In this context the State should submit all its overdue reports and facilitate the evaluation of State's compliance with the ICCPR. 

ii. Take the necessary steps to ratify the First Optional Protocol to the ICCPR in order to make possible the submission of individual petitions on human rights violations in Mozambique, as well as creating awareness of this mechanism in the country.     

iii. The Ombudsman and the members of the National Commission on Human Rights should be elected and these institutions should be made operative so as to strengthen the State's capacity to progressively implement human rights.

iv. Take the necessary steps for the approval of the Popular Action’s Act, proposed in 2001.

v. The State should approve the Discrimination Framework Law and promote the integration of anti-discrimination provisions in Law and policy in a holistic manner.

vi. Parliament should take appropriate measures to reform the Law on the protection of People Living with HIV and AIDS to integrate a holistic approach and ease its reception in legislation and policy.  

vii. Parliament should take steps to approve the Framework Law on Women's Rights to set up the principles and command the integration of women's empowerment and gender equality in legislation and policy.

viii. Include in the penal reform committee’s tasks the need to reinforce the penalization of crimes of sexual violence against women. 

ix. Establish a plan to fulfill the joint appeal of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health (A/HRC/4/28/Add.1), of the President of the working group on arbitrary detentions (A/HRC/4/41) and of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment (A/HRC/4/33/Add.1), which pointed out the poor conditions of the detention in the Maximum Security Jail (B.0).

x. Organize the Community Tribunals and train the judges of these Tribunals on human rights to eradicate violence and human rights violations of these institutions. 

xi.  Consider the creation of mechanisms to implement the recommendations addressed to Mozambique by the Independent Expert on the effects of economic reforms and foreign debt on the full enjoyment of all human rights, on the reform of the judiciary, and on the creation of independent institutions of human rights under the Paris principles (E/CN.4/2006/46/Add.1).

xii. Guarantee the freedom of association and expression (art. 51 and 52 of the Constitution). Regarding this, it is recommended that the authorities speed up the process of legalization of LAMBDA (Association for Protection of Sexual Minorities).

xiii. Guarantee the freedom of Assembly and Demonstration (art. 51, 52, 78 and 86 of the Constitution), for opposition party members, ex-soldiers and other pressure groups subject to discrimination in the exercise of these freedoms.   

xiv. Implement the recommendations made by the Independent expert on the effects of economic reform policies and foreign debt on the full enjoyment of all human rights (E/CN.4/2006/46/Add.1), after his mission to Mozambique, about the need for better control of public expenses and strict supervision to ensure that funds obtained through debt relief are effectively used to meet the needs of the most vulnerable sectors of the population. 

xv. Implement the recommendation made by the Working Group on Enforced and Involuntary Disappearances (E/CN.4/2006/56) on the need to democratize the government structures and make the human rights a cornerstone for the public policies and improve cooperation with the UN Special rapporteurs.

xvi. The Central Cabinet on Fighting Corruption should be transformed into an autonomous body and be provided with the necessary human and technical resources and a budget to boost and make effective policy and legislation against corruption 

xvii. Establish mechanisms to guarantee effective public participation including transparency in the selection of the representatives, their organization and provide for training on human rights and policy analysis, planning and monitoring. 

xviii. Create mechanisms to ensure transparency and equality and justice in the access to the local development fund (known as 7bilion), avoiding nepotism. 
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