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OBSERVATIONS REGARDING THE IMPLEMENTATION OF INTERNATIONAL COVENANT 

ON CIVIL AND POLITICAL RIGHTS





Belgrade, February 2011
INTRODUCTION

The Ombudsman of the Republic of Serbia
 (hereinafter referred to as: the Serbian Ombudsman),
- Starting from the received, reviewed and settled complaints, information obtained by continuous monitoring and examination of the exercise of human rights in the territory of the Republic of Serbia and obtained through cooperation with other bodies;
- Taking into consideration the Second periodic report of the Republic of Serbia on the implementation of the International Covenant on Civil and Political Rights and having regard to an alternative report by the Belgrade Centre for Human Rights, a renowned non-governmental organisation for the protection and promotion of human rights, and striving not to repeat what has already been presented, but to offer an additional viewpoint of the situation;
- Having regard to the Concluding observations of the Human Rights Committee regarding the Second periodic report of the Republic of Serbia on implementation of the International Covenant on Civil and Political Rights and the list of issues in connection with the report;
- Convinced that a complete and objective perception of the way human rights are respected is essential to providing a proper direction for the activities by the state and other bodies, in order to improve the present state, which is a continuous need,
submits to the UN Human Rights Committee the observations regarding implementation of the International Covenant on Civil and Political Rights. 

I. GENERAL OBSERVATIONS
The Republic of Serbia was ranked among top world countries, according to the report by Freedom House in 2010, in terms of civil and political rights. Serbia surely is a country in which the citizens elect freely their political representatives, in accordance with the democratically determined procedure (with a couple of shortcomings that shall be discussed later on), which is the essential criterion. This, however, does not mean that there are no problems. For example, the Constitution guarantees highest level of media freedom, however, media-related regulations, which lack in quality, are non-compliant and are implemented inconsistently, have contributed to the situation in which, not without reason, most media are believed to be connected with certain political parties. Surely, this casts a shadow upon a true media freedom, i.e. upon the right of citizens to get objective information on political matters. Nevertheless, the fact that several provisions of the Law on the Amendments to the Law on Public Information have been declared unconstitutional by the Constitutional Court in the proceedings initiated by the Ombudsman, is quite encouraging. These provisions presented an additional legal threat to a full exercise of the media freedom guaranteed by the Constitution. 
There are also certain shortcomings in the exercise of the citizens' right to elect. This refers to the ”blank resignation document signed” or the right of the parties to select as a Member of Parliament anyone from the list at the Republic, Parliamentary elections, i.e. to grant mandate regardless of the order in the election lists. We have pointed out to this problem in annual reports, since it presents the most significant obstacle to a full exercise of the citizens’ political rights and their rights to elect, and makes it possible for the authorities to have an influence on the election of their legitimate representatives.

With respect to civil rights, considerable improvement was made by adopting the Law on Citizens’ Associations, which is well written and implemented. However, there are problems arising from nontransparent implementation of the Law on Churches and Religious Communities. This is the reason why certain minority religious groups raise justified objections as to the treatment by certain state bodies, and the line separating the church from state is becoming thinner, despite the Constitutional provision stipulating their clear separation. Furthermore, certain provisions of the Law on Electronic Communications and the Law on Military Security Services cause concern, as does the manner in which the Law on Civil Intelligence and Security Service is implemented, because of excessive threat to privacy of citizens. Upon the initiative by a great number of civil society organisations, associations of judges, attorneys, journalists and others, the Ombudsman and the Commissioner for information of public importance and personal data protection have initiated before the Constitutional Court the assessment of these provisions, since they consider them not only excessively threatening to the privacy of citizen communication, but also formally unconstitutional.
Certain problems are noticeable with respect to the exercise of the right to a fair trial – mostly regarding unreasonable duration of trials, which are the result of an inefficient judiciary. Recently conducted reform of the judiciary, which was intended as a cure, abounded in omissions that cast a dark shadow upon the regularity and legality of (re)elections of all the judges and prosecutors, more precisely, upon essential independence of the judiciary from the executive branch of the Government. 

In short, the citizens of Serbia can not say that their political and civil rights are denied by an undemocratic regime they could not change in free elections, as it might still be the case in some parts of the world. All democratic mechanisms for the exercise and protection of human rights are formally established and perform their basic functions. However, in 21 century, in the heart of Europe, this is not enough. 

The tendency to write new laws and form new institutions, frequently on paper only, by mere copying, instead of reacting to the needs and problems regarding the exercise of human rights by way of a more efficient application of the existing laws, should be subject to criticism. Non-compliance with the existing regulations can not constantly be justified by their imperfections and the need to adopt new laws.
Finally, great problems the citizens face when exercising their social and economic rights present the cause for most concern, since their neglect could drastically lower the achieved level of political and civil freedoms. For every sixth worker in Serbia employers do not pay the compulsory pension insurance fund contributions. That is a direct investment into social ruin.
II. SPECIAL OBSERVATIONS 
II.1.  CONSTITUTIONAL AND LEGAL FRAMEWORK WITHIN WHICH THE COVENANT IS IMPLEMENTED (art. 2)
Observations with respect to the issues posed in paragraph 3 in the list of issues 
The Ombudsman of the Republic of Serbia is an independent state body introduced into the legal system of the Republic of Serbia in 2005 by way of the Law on the Ombudsman (Official Gazette of RS, Nos. 79/05 and 54/07) and subsequently by way of the Constitution of the Republic of Serbia in 2006. The Ombudsman shall protect and promote the guaranteed human and minority freedoms and civil rights of citizens, and shall be appointed by the National Assembly, before which he/she shall be responsible for his/her work. The main function of this institution is the control of legality and regularity of the work by administrative authorities in terms of observance of all the guaranteed citizen rights and freedoms.  The Serbian Ombudsman shall have the power to control the work of public administration bodies, the body authorised for legal protection of property rights and interests of the Republic of Serbia, and other bodies and organisations, enterprises and institutions which have been delegated public authority, and shall not have the power to control the work of the National Assembly, President of Republic, Government, Constitutional Court, courts and public prosecution's office. The Law stipulates that the Ombudsman shall be governed in his/her work by domestic and international sources of law.

 In October 2008, four  Ombudsman deputies were elected who ensure through their work, in accordance with the Law, that special attention is paid by the Ombudsman to the protection of the rights of persons deprived of liberty, gender equality, children’s rights, rights of persons belonging to national minorities, and rights of persons with disabilities. Their specialisation ensures professional attention is paid to specific, particularly vulnerable groups, at the same time ensuring a high level of integrity and authority of protection. 

The Ombudsman has formed five expert-advisory bodies for providing opinions and proposals of interest for the work of the Ombudsman, if requested by him/herself or initiated by the bodies. The members of these bodies are most eminent experts (including academic experts and experts from non-governmental sector) in the fields of special importance.  The Ombudsman has also established the "Panel of young advisors", consisting of thirty children and young people aged 13 to 17, in order to express their viewpoints on the issues regarding children’s rights. 

The Constitution and the Law define the Ombudsman as an independent body that shall control the work of administrative authorities in terms of respect of the rights of citizens. In a relatively quick procedure, free from excessive formality, the Ombudsman shall establish violations resulting from acts, actions or failure to act by administrative authorities, if they are violations of the law, regulations and other general acts of the Republic, provide  recommendations, opinions and viewpoints indicating the established omissions and proposing the measures to overcome, i.e. eliminate them. The administrative authorities are obliged by law to cooperate with the Ombudsman in its control and preventive activities. 

The Serbian Ombudsman shall have the power to propose laws within its scope of competence in the National Assembly (national parliament), and to launch initiatives with the Government and Assembly, for the adoption of new and amendments to the existing legislation, if it is deemed that violations of citizens' rights are the result of deficiencies in such legislation. The Ombudsman shall have the power  to give his opinion on draft laws and other regulations, if they concern the issues relevant for the protection of citizens' rights and freedoms.
Cooperation between the Serbian Ombudsman and the ombudsman of the Autonomous Province of Vojvodina and the ombudspersons of local self-governments is governed by the Law, and takes place by way of an official forwarding of and cooperation in working on the complaints, informal exchange of good  practice, and occasional joint trainings for the employees in expert services. By the end of 2010, there were less than 10% of local self-governments that had elected local ombudspersons, and many of them are faced with serious problems in exercising their independence and ensuring the necessary working conditions. The Serbian Ombudsman and the Province ombudsman have established a particularly close cooperation in terms of the protection of national minority rights, and have issued several joint recommendations. In one case, the Ombudsman has authorised the Province and local ombudspersons to control, in his name, the work of local police stations (police in Serbia is a centralised body of the Republic, with regional departments throughout the country, but there is no local police). The Province and local ombudspersons have received a written permission from the Serbian Ombudsman to carry out control  activities (inspection of the Ministry of Interior regional department premises, taking statements from  police officers, access to the documentation kept by the Ministry of Interior regional departments). Control results have been compiled, analysed and presented at the joint press conference, but what is most important is that the recommendations resulting from the control have mostly been implemented. In practice, there is a problem of conflict of competence of local, province and national ombudspersons. 

In 2010, the Serbian Ombudsman received 314 complaints referring to the work of local self-governments. There were 82 complaints received through local ombudspersons, and 9 complaints were referred to them to be dealt with within their competence.
II.2. DISCRIMINATION, GENDER EQUALITY AND DOMESTIC VIOLENCE (arts. 2, 3, 7 and 26)
Observations with respect to the issues posed in paragraphs 4 and 5 in the list of issues 
Serbia has finally adopted long awaited documents relevant for institutional regulation of gender equality, in the form of the National Strategy to improve the position of women and promote gender equality, and the Law on Gender Equality. However, although in recent years regulatory framework has been established, the Serbian Ombudsman has noticed a lack in resources for implementing the legislation and necessary practical measures. 

The Ombudsman most frequently reacts on his own initiative to the cases of domestic violence, which are the most obvious consequence of structural discrimination. In the course of investigation of  these cases, the Ombudsman has discovered shortcomings in the exchange of information among institutions, mostly the police, social welfare centres and health care institutions. Protocols on the cooperation of these bodies on the local level in the cases of domestic violence either do not exist, or are not implemented in certain cases. Administrative authorities in their organisational structures and modes of operation frequently resort to stereotypes in terms of  relationships between men and women, and treat domestic violence as a private matter between men and women and parents and children, which leads to an untimely application of available legal powers. The Ombudsman has established that there is lack of clearly defined actions and measures, "standard procedures". Instead, civil servants have excessive  discretionary powers to decide on the manner of action in any particular case. It is also necessary that the activities by the competent local authorities are transferred "from office to field", for the purpose of a better monitoring and reaction to these situations. Mutual cooperation has to be clearly and explicitly defined in order for the prevention to be efficient.
The Ombudsman welcomed the adoption of the Law on Gender Equality, at the same time pointing out the importance of the term "gender" in establishing and ensuring the gender equality and the necessity of establishing a permanent body or appointing employees to be in charge of gender equality and performing activities related to providing equal opportunities in the bodies of local self-government units. The National Assembly has, at the time of adoption of this Law, accepted the Ombudsman’s opinion.
At the beginning of 2010, the Ombudsman compiled the Guidelines for standardised non-discriminatory speech and behaviour, a text that has stirred considerable controversy in public. The main intention of compiling these Guidelines was to influence the participants in public discourse to comply with the rules of non-discriminatory behaviour and speech with respect to women, persons with disability and persons of LGBT orientation. Initial reactions of public varied from approval to contempt, but analysing the language of media and official communication today, we can conclude that there is a certain improvement in acceptance of non-discriminatory speech. 

The Ombudsman has to express disagreement regarding paragraph 47 of the state report, in which it is stated that gender equality and comprehensive protection of women are consistently implemented in practice, but that there are certain differences between the sexes due to the natural differences in psycho-physical constitution, because of the reproductive role of women and protection of motherhood. It could be concluded, based on the information that the Ombudsman has acquired through monitoring and research, that in Serbia discrimination of women is present on every level of exercise of  their rights and freedoms. This is illustrated by the fact that the Consultative Assembly of the Council of Europe threatened to suspend the right to vote for the delegation from Serbia, since there was not a single woman in this delegation.
Regarding protection of children from sexual exploitation and harassment, the Serbian Ombudsman has taken action not only in Serbia, but also through the SEE Children's Ombudspersons' Network (CRONSEE). Having regard to the commitments undertaken by ratifying the CE Convention on the protection of children from sexual exploitation and harassment, the Serbian Ombudsman has supported the idea by the Incest Trauma Centre that the subject of sexual harassment of children be included in the regular curriculum of secondary schools, as the first step in a comprehensive approach to this sensitive matter, which is still regarded as taboo, both in family and in school. The Ombudsman took part in the promotion of the campaign by the Incest Trauma Centre titled "Let's Stop Silence", aiming at the necessary changes in the criminal legislation with respect to the problem of criminal offence of sexual harassment losing its validity through the statute of limitations, to the records of perpetrators of this criminal act, and to the need to constantly educate the children and professionals on this topic. 

Observations with respect to the issues posed in paragraphs 6, 8 and 9 in the list of issues 
The Ombudsman was dealing with the problem of internally displaced persons from Kosovo and Metohija, mostly the Roma, the so-called "invisible" citizens, i.e. persons who have not been entered in the birth or other registers, and who do not have legal personality guaranteed by the Constitution and Universal Declaration of Human Rights, and who consequently can not exercise civil rights. So far, there were 11 cases regarding the issuance of documents to such persons that were concluded successfully, and in order to solve this issue, the Ombudsman has acted as an intermediary between the Ministry for Public Administration and Local Self-Government, UNHCR and the relevant non-governmental organisations, in the efforts to solve this problem systematically.
Within the scope of its competence, the Serbian Ombudsman has particularly been monitoring the exercise of the rights of persons belonging to the Roma national minority. Despite the activities undertaken by the state and province bodies and certain self-government units, the position of the Roma was not significantly improved. In addition, social insensitivity and institutional ambivalence regarding the position and problems of the Roma expressed at the time of relocation of the Roma illegal settlements in Belgrade without a timely preparation of their transitional accommodation, and racist attacks on the Roma in Jabuka, a village in Banat, indicate that there are complex problems not only in connection with their social integration, but also in connection with discrimination, elimination of poverty and solving of social-economic and cultural rights. The Ombudsman has pointed out that the solution to problems like relocation of the Roma and other inhabitants from unhygienic illegal settlements has to be implemented observing the established general standards, having provided realistic basis for further social-economic integration, prevention of segregation or interethnic tension, since if this were not the case, social and ethnic intolerance could expand.
Since he believes that the problems that the Roma are faced with regarding the exercise of their rights are serious and numerous, and that the institutions are for various reasons inaccessible to them, the Ombudsman has extended his work in the Roma settlements, where complaints by citizens are received.
The Serbian Ombudsman has also reacted in the case of fights in Temerin between the persons belonging to different ethnic groups, caused by graffiti inciting national, ethnic and religious intolerance. Although he has not, in this specific case, discovered omissions in the work of internal affairs bodies and other administrative authorities, he has pointed out the existence of latent interethnic tension that may not be neglected and called upon the competent state authorities, primarily those in charge of education and culture, to come up with a multi-cultural policy in which belonging to a certain ethnic group will be a part of the civil identity of individuals and the groups they belong to.  In the case of discrimination over one Roma girl in the educational system, the Serbian Ombudsman concluded that there was a lack of efficient and effective measures by the inspecting authorities, as well as the corresponding by-laws on the criteria for recognising discrimination in educational institutions, and he proposed the measures for overcoming such a situation in practice. The fact that in public this problem is still justified and relativised causes concern.
The Serbian Ombudsman has pointed out the fact that the current state in multiethnic relations in different parts of Serbia can lead to the conclusion that despite a developed regulatory framework for the protection of national minority rights before the public administration bodies, civil society and minority self-government, there still remains a lot of work to be done before a full social integration of minorities is achieved. 

Observations with respect to the issues posed in paragraph 10 in the list of issues 
Even though Serbia was among the first countries in the region to adopt the Law on Preventing Discrimination against the Persons with Disabilities, which took place in 2006, it adopted the Strategy for advancing the position of the persons with disabilities and signed the UN Convention on the rights of persons with disabilities, the citizens with disabilities are still faced with discrimination and marginalisation because the regulations are not implemented, but also due to omissions in other laws.
People with disabilities are still considerably excluded from public, political and cultural life and are faced with the problems in education, employment and the exercise of other rights. From the experience so far, the Ombudsman has concluded that the children with disabilities and their parents are faced with particularly difficult problems in striving to provide them with the necessary treatment and medical aids, and so are the elderly people with disabilities, who are much more numerous than apparent, since  many of them are not in the position to address the competent authorities in order to protect their rights.
The fact that causes concern is that the proceedings for deprivation of capacity to practice and extension of parental rights are regularly conducted, whereas the proceedings for reconsidering these decisions are very rarely instituted.

The priority of cooperation between the Ombudsman and the National Organisation of the Persons with Disabilities is prevention of discrimination of disabled persons in education, for the purpose of protecting their rights most effectively.
II.3. RIGHT TO LIFE AND PROHIBITION OF TORTURE AND CRUEL, INHUMAN OR DEGRADING TREATMENT (arts. 6 and 7)
Observations with respect to the issues posed in paragraph 14 in the list of issues 
The Republic of Serbia has ratified the Optional Protocol to the Convention against Torture (OPCAT), but has been late for several years now with the establishment of National Preventive Mechanism (NPM) in Serbia. Since there is no NPM in Serbia, the Ombudsman established on 2 July 2009, in accordance with his competence and duties, and for the purpose of systemic prevention of torture, the Preventive mechanism for monitoring the establishments in which persons deprived of liberty are placed. A preventive mechanism, a multi-disciplinary team consisting of lawyers, doctors, forensic experts, psychiatrists and psychologists, has been authorised to visit in the name of the Ombudsman, freely and without previous announcement, the establishments in which persons deprived of liberty are placed and to have access to all premises in these establishments and to review and make copies of the relevant documentation regardless of its confidentiality level, as well as to interview  the persons deprived of liberty and the establishment staff without any supervision and in confidence. At the time of monitoring the establishments, special attention is paid to the position of children, minors, juveniles, persons with disabilities, persons with special needs, sick, elderly people, persons of LGBT orientation, women, persons belonging to national minorities, persons belonging to religious communities and foreigners. 

Having visited most prisons, the Serbian Ombudsman has concluded that physical torture or ill-treatment of the prisoners in Serbian prisons is not a systemic occurrence, however, existing shortcomings in the accommodation and other living conditions in certain prisons can be considered as inhuman and degrading treatment of the persons deprived of liberty. Excessive number of prisoners in an establishment increases the risk of violent behaviour, suicide and self-inflicting of injury, and it also makes it difficult to detect and isolate in timely fashion those with a changed behaviour, or those with the tendency to react aggressively. 

Although torture and ill-treatment are not common occurrences, in the cases when they do happen, the reaction by state authorities is frequently not adequate. The Ombudsman established that the police had, at the time of arrest and transport of nine ethnic Albanians, applied unnecessary and degrading physical violence (these nine were later convicted, although still by way of a judgement nisi, of having committed some of the most serious crimes against civilians at the time of armed conflicts that took place in the south of Serbia). Before the proceedings initiated by the Ombudsman, the Ministry internal control relieved them of any responsibility. However, police officers could not be formally sanctioned after the findings by the Ombudsman, since the time limit for a disciplinary procedure has expired in the meantime.
Most of the prisons are overpopulated, and some of them are so crowded that every prisoner is allocated only 2 m2 of space in the dormitory. There is not even a sufficient number of beds, so certain prisoners sleep on improvised bunks on the floor. Hygiene is not on a satisfactory level, and certain rooms are dilapidated, dirty, damp, with three-level bunk beds and musty mattresses. Such a state can particularly be found in the Correctional Establishment in Nis, District Prison in Belgrade and District Prison in Pancevo. In the Central Prison in Belgrade, dormitories have no outer windows. The Ombudsman has found the food unvaried and incomplete, and has discovered that minors are without a permission by the court placed together with the adult convicts.
It is characteristic of the entire prison system in Serbia that there is a lack of walking area. Although the prisoners have the right to spend minimum two hours per day outside the prison rooms, in fresh air, in practice it is reduced to thirty to sixty minutes. Convicts have special complains regarding health protection, and in almost all correctional establishments there is a lack of medical staff, primarily doctors. There are cases that in prisons with over 1,300 prisoners there is only one doctor employed. Other staff is missing as well in the prison system - pedagogues, psychologists, cooks, and in certain prisons, even the security service staff. Their salaries are not proportional to the type and difficulty of the work they perform. 

Accommodation and treatment are not adjusted to the needs of convicts with disabilities. In one case, acting upon a complaint, the Ombudsman requested that a convict, who needed a wheelchair in order to move, be provided the living conditions adequate to the type and degree of his disability. 

The Ombudsman believes that it should be requested by law that there are the so-called release wards in all prisons, in which the convicts would be prepared for integration into society. Social welfare centres do not include resocialisation after release, which results in recidivism.
Statements in the Strategy by the Government of Serbia
 that the existing prisons “have at their disposal old, inadequate and insufficient number of facilities for accommodating the prison population” and that “living conditions for the persons deprived of  liberty have deteriorated, i.e. there is the problem of insufficient space, beds, poor  hygiene and poor-quality and insufficient food”, and that “due to an insufficient number of medical staff, health of prisoners is jeopardised“, all indicate that the state is ready to perceive and present accurately the conditions in the prison system. However, the fact that these shortcomings are repeated year after year causes concern. Constant requests to make the penal policy more stringent , and introduction of a large number of offences for which confinement is intended, the scope and time schedule of the measures laid down in the Strategy (alternative sanctions, building of new prisons, releases, amnesty) do not present reassurance that the problem of overpopulation will soon be solved efficiently.  

In the course of 2010, the Ombudsman initiated about 200 proceedings and acted on the complaints by the persons deprived of liberty, made about 55 control visits to police stations, detention units, prisons and stationary social and psychiatric establishments (20 visits to police stations, 20 visits to prisons and detention units and 15 visits to stationary social and psychiatric establishments). The complaints lodged to the Serbian Ombudsman referred mostly to the shortcomings in accommodation and other living conditions for the persons deprived of liberty, and there were no complaints regarding torture as institutional, systemic occurrence. 

The Ombudsman has pointed out that it is necessary to establish control-preventive bodies, which would be laid down in the law or ratified international conventions. The deadlines for establishing the National Preventive Mechanism
 and Parliamentary Commission for the control of execution of the penitenitiary sanctions
 have long expired, so these should be established without any further delay.
II.4. LIBERTY AND SECURITY OF THE PERSON AND TREATMENT OF PRISONERS (arts. 9 and 10)
Observations with respect to the issues posed in paragraphs 17 and 18 in the list of issues 
After the reform of the judiciary undertaken in 2010, a more efficient action by the courts has still not been observed in the so-called detention cases. Because of the duration and formalistic interpretation of the reasons for deciding on detention, in practice detention is frequently replaced by the alternative sanction.. The Ombudsman believes that the solution in the combat against crime are efficient and swiftly implemented legal proceedings, and not detention.
The Ombudsman discovered during control visits to detention units in prisons that minors were accommodated on the same premises with the adult convicts based on the decision of the establishment officials, even though this is contrary to the current legal regulations and standards. He has sent to the management of these establishments a recommendation to comply with the legal regulations, i.e. that accommodation of minors with adults in detention shall in the future be determined exclusively based on the decision by the Juvenile judges.
At the time of control of the work of police stations, the Serbian Ombudsman has paid particular attention to police retention. It was observed that medical checks were conducted immediately upon arrest, that decisions on determining police retention were made within the legally prescribed time limit, that the moment of arrest was considered as the beginning of retention, that the right to a defence counsel was ensured, that persons who did not speak the Serbian language were provided with the services of an interpreter, and that a person deprived of liberty was presented to the competent court no later than within 48 hours. 

The most significant problem of police retention was lack of accommodating capacities. The Ombudsman has noticed that in many police stations there were no separate premises for police retention, and that the arrested would stay in offices or in accordance with the order by the public prosecutor in the detention units of the prison. The existing premises for police retention usually do not meet the minimum standards, and accommodation in them can be characterized as degrading treatment. 

At the end of 2010, when one person committed suicide on the premises for police retention in the police station Cukarica, the Ombudsman established through control that these premises did not meet any requirements, that they were dilapidated, small, with low ceiling, without windows or any inflow of natural light and air, unventilated, with no heating, no blankets and mattresses, no toilet, no running potable water, no alarm button for calling the guards, no area to spend the time intended for being in fresh air, no video-surveillance. The Ombudsman sent a recommendation that in this police station police retentions were not to take place any longer, but it is inexplicable why a tragic incident had to happen and a recommendation be sent by the Ombudsman in order for something that was obvious to be done. 

At the time of visiting stationary social and health care establishments for curing the mentally ill in Serbia, the Ombudsman concluded that these were too massive, overpopulated, dilapidated and legally unorganised. Frequently, these were actually asylums where these persons were inappropriately and permanently placed, to send them away from the community of free people. There are cases that certain patients are accommodated in these establishments without their consent and judicial decision. There is a similar problem with the accommodation of elderly people in private nursing homes, i.e. there are no legal grounds for keeping them in such establishments.  

There is a strategy in Serbia that the existing establishments for accommodation of the mentally ill should be abolished, however, a system of alternative establishments has not been developed on the level of local community that would successfully accept the mentioned persons and make it possible for them to live out of the establishments like the ones existing today. 

II.5. RIGHT TO A FAIR TRIAL (art. 14)
Great percentage of citizens has complained to the Serbian Ombudsman about slow and unfair trials, frequently aware that the Constitution does not delegate the Ombudsman with the power to control the work of courts, however, they wished to present their problem to an institution that they have confidence in. The citizens mostly complain about the length of legal proceedings, frequent delays of the hearings, absence of judges from trials, irregular service of the summons or documents, untimely making of decisions and not making the decisions upon the legal remedies. Trials that last for ten and more years are  not rare, and  justice that arrives too late is no longer justice. Shortcomings in exercising this right lead to deterioration in the exercise of almost all the other rights of citizens, which can no longer be efficiently protected in court. In many cases, citizens addressing the court to decide on the protection or exercise of his/her rights paradoxically leads to, i.e. introduces another violation of rights - even when a citizen succeeds in obtaining a judicial decision, in a great number of cases he/she has to start a new long battle – for the implementation of that decision, i.e. exercising the right established by the court. Legal aid is not sufficiently available – attorney services are inaccessible to many due to high prices, and free legal aid services in municipalities pose quite stringent criteria for rendering their services. The Ombudsman advises the complainants, when they are complaining about the work of courts, to appeal to the president of the relevant court, as well as to the Ministry of Justice, in accordance with the regulations on the organisation of courts. In terms of violation of the right to a trial within a reasonable time limit, the citizens were advised of the possibility of addressing the Constitutional Court, by filing a constitutional appeal.
Occasionally, representatives of the executive branch of the Government issue public statements which could be interpreted as pressure on judicial authorities in terms of the manner in which certain proceedings are conducted.
In case of violation of the right to a trial within reasonable time limit, problems might arise in connection with the proceedings for the compensation of damages to the damaged party. Namely, the request for compensation of damages because of the violation of the right to a trial within reasonable time limit, which was established by the Constitutional Court, shall be submitted to the Commission for the compensation of damages. However, no response by the Commission shall not be construed as acceptance of the request, instead, the citizen should exercise his/her right by filing an action for the compensation of damages to the competent court. Such a procedure may again lead to the violation of the right to a trial within reasonable time limit, considering that the party returns to a regular legal procedure. There are no data available to public on the work of the Commission.
There were 178 participants in the competition for general (re)election of judges that filed a complaint with the Ombudsman. This competition was implemented by the High Judicial Council in 2009. After the implemented control procedure, the Ombudsman established that there were numerous omissions in the procedure of (re)election. The decisions on the election or non-election of the judges whose mandate was interrupted, but for whom there was a legal assumption that he/she would be re-elected, were not explained; the candidates were not informed of the facts due to which their suitability for the function was denied, nor could they give their opinion thereon; the election criteria were not transparently applied; it could not be confirmed that measures were taken to ensure that persons belonging to national minorities were among the elected judges. Neither were the measures instructed by the Commissioner for information of public importance consistently implemented, in order to ensure the exercise of the right of public to know about the election procedure.
High Judicial Council has not, in accordance with the legal obligation, informed the Ombudsman on the implementation of recommendations.
II.6. FREEDOM OF RELIGION AND EQUAL PROTECTION (arts. 18 and 26)
Observations with respect to the issues posed in paragraph 24 in the list of issues 
Insufficient transparency and consistency of the process of registration of churches and religious communities with the Ministry of Religion is the main impediment for a full exercise of the rights of certain minority religious groups in the Republic of Serbia. 

After an international expert meeting on the exercise of religious freedoms and rights and a comprehensive analysis of international and domestic regulations and practice, and motivated by the information obtained in several complaints regarding the procedure of registration with the Ministry of Religion, the Ombudsman sent to this authority an Opinion with the recommendations for  advancing the exercise of religious rights and freedoms in the Republic. 

Alterations to the provisions of the Law on Churches and Religious Communities were also recommended, with an aim of harmonisation with the Constitutional formulations, and avoidance of difficulties and disputes these provisions have caused in previous application; contribution to a more effective and proper exercise of the freedom of religion, advancement of the legal status of churches and religious communities and advancement of legal certainty. Furthermore, alteration to the Rulebook on the content and the  manner of keeping the Registry of churches and religious communities has also been recommended, since certain provisions of this Rulebook present an obstacle for the legal and effective exercise of their rights in the procedure of registration, and do not contribute to the legal status of churches and religious communities laid down in the Constitution and the Law. 

Certain improvement was also requested in terms of consistency and equal treatment of all who find themselves in the same legal situation; interpretation of the regulations in the manner that results in a stimulating, and not restrictive effect on the exercise of freedom of religion and compliance with the principle of administrative procedure, as well as publishing on the Ministry of Religion’s Internet site the main information on the churches and religious communities that have been entered in the Registry for the purpose of a more efficient exercise and protection of the rights of all the interested churches, religious communities and citizens. 

The Ministry has not responded to the Ombudsman’s Opinion, but it has posted the requested information on its Internet site. In the meantime, proceedings were instituted before the Constitutional Court for the assessment of constitutionality of certain articles of the Law on Churches and Religious Communities, and at the hearing held regarding the proceedings on the assessment of constitutionality, the Ombudsman’s representatives presented their viewpoints provided in the Opinion sent to the Ministry of Religion. The proceedings before the Constitutional Court are still in progress.
There was an important judgment by the European Court for Human Rights in case of Milanovic versus Serbia, by way of which in December 2010 the Court established that Serbia infringed Articles 3 and 14 of the European Convention, because in the period of ten years it had not protected the members of the Hare Krishna organisation from Jagodina from continuous physical assaults by their fellow citizens. Positive obligation of the state to protect persons belonging to vulnerable minority religious groups has not been met. The Ombudsman had, before the decision by the European Court, conducted procedure on that case, but did not succeed in obtaining an effective police investigation.
II.7. FREEDOM OF EXPRESSION (art. 19 )
Observations with respect to the issues posed in paragraph 25 in the list of issues 
Freedom of thought and expression is, to the best of the Ombudsman’s knowledge, mostly respected, although certain formal and informal groups and organisations have abused the freedom of thought and expression to the disadvantage of the rights of others and morals of a democratic society, which has been pointed out by the Ombudsman several times. 

What causes concern is that the abuse of this right is becoming more frequent in the forums and blogs particularly on the Internet sites of right-wing organisations and parties, by way of expressing racism, xenophobia, incitement to racial, national and religious hatred and intolerance, particularly towards certain national minorities (the Roma), to which those responsible in the media and administrative authorities mostly do not respond. The Constitution and the laws prohibit and sanction hate speech and every form of discrimination, and Serbia has ratified the Convention on Cybercrime, therefore the acts of racist and xenophobic nature carried out through computer systems are incriminated. However, despite the fact that there is the Department for combating cybercrime at the Ministry of Interior and a special Department for combating cybercrime at the Higher Public Prosecution Service in Belgrade, at the moment there are no sufficiently effective mechanisms to protect against such an abuse of the right to freedom of thought and expression. 

II.8. RIGHTS OF PERSONS BELONGING TO MINORITIES (arts. 25 and 27)
Observations with respect to the issues posed in paragraphs 26 and 27 in the list of issues 
A special problem in this field are shortcomings in the protection of collective rights of national minorities. Although the essence of cultural autonomy of national minorities is defined in the Constitution and special laws – the Law on the Protection of Freedoms and Rights of National Minorities and the Law on the National Minority National Councils, the administrative authorities that should ensure the exercise of these rights have not established the adequate methods in order for these rights to be exercised in every-day life, in various situations. In many fields, exercise of certain rights of national minorities is made difficult or impossible because of the lack of by-laws, instructions, rulebooks and other acts that the administrative authorities should adopt. 

In one procedure, the Ombudsman has established the omissions by the Ministry of Culture in implementing and monitoring the rights of  national minorities in that field, the rights which are laid down in the Constitution and the law, and has asked it to develop adequate staff and organisational infrastructure and establish an institutional system of cooperation with the other state authorities that deal with the exercise of the rights of national minorities.
The Ombudsman has, based on the data collected through the research on whether persons belonging to national minorities are employed as civil servants and officials in the public administration bodies, public services and companies, concluded that most of the public administration bodies and public service bodies do not implement the regulations, do not plan the measures with respect to the increase in employment of the persons belonging to national minorities and do not keep the records of the national structure of employees, one of the reasons being that the required administrative procedures have not been developed. Exception to this negative practice are the bodies of AP Vojvodina, but also the Ministry of Foreign Affairs, the Ministry of Interior, Customs Administration, Treasury, Tax Administration, who keep the mentioned records and based on these plan and implement appropriate measures.
The Ombudsman sent to the President of the Government of  RS, and also to the Chairman of  the Council for National Minorities of RS, an initiative for the preparation and adoption of the legal basis for the regulation of this field. Furthermore, he supported the amendments of the Parliamentary group of  national minorities by way of the Opinion sent to the National Assembly, which ensures that at the time of rationalisation of the work of local self-governments, attention is paid that the persons belonging to national minorities are adequately included in their work and services. 

The Ombudsman has also concluded that there are differences in the local self-governments, in terms of the level and manner of the exercise of the rights of national minorities, laid down in the Constitution and the laws, i.e. that the level of exercise of rights of national minorities in AP Vojvodina is on a higher level than is the case in rest of Serbia. The result is that the citizens who belong to the same national minority can find themselves in an unequal legal and actual position in terms of the exercise of national minority rights they are all equally entitled to in the entire country, depending on their place of residence.
In most of the multiethnic local self-government units, the possibilities of the Council for Interethnic Relations have not been recognised, and this body was not established, despite the obligation prescribed by the law. The Ombudsman has, in cooperation with non-governmental organisations, analysed the situation  in connection with the work of the Council and gathered the data based on which the network for support and advancement of work of these bodies is currently been established. 

The problems also exist in terms of the work of minority self-governments, because the solutions of the Law on the National Minority National Councils make it possible for the political parties of national minorities, and indirectly other political parties as well, to influence directly the formation of minority self-governments, and to control indirectly their work and decision making. This violates the principle of minority self-government in the field of cultural autonomy. These are exceptionally centralised bodies, thus influence by the citizens who belong to national minorities is negligible, in achieving cultural autonomy in the regional and local communities.
In 2009, the Ombudsman received 66 complaints referring to the violation of individual and collective minority rights. Of these, 12 complaints were submitted by the national minority national councils. In 2010, there were 95 complaints, which is an increase by 44%. In  accordance with the law, and in order to make the Ombudsman institution as accessible as possible and for the purpose of a more efficient protection and advancement of human and minority freedoms and rights of the citizens, in 2009 local offices were open in multiethnic municipalities of Presevo, Bujanovac and Medvedja, in the southern part of the Republic of Serbia. In addition to that, in the course of 2009 and 2010, over a hundred visits were made to multiethnic municipalities during which the employees of the Ombudsman expert services accepted complaints from the citizens, and discussions, round tables and public meetings were organised, in which cooperation with the Ombudsman and the modes in which the citizens can address him were discussed, and also the citizens were educated on how to achieve actual rights. The Ombudsman conducted special research, like the one conducted in the course of 2009 in all multiethnic municipalities in Serbia (excluding the territory of Kosovo) on the topic of a practical exercise of minority rights, and in 2009 and 2010, a research on the right to an official use of languages and alphabets of national minorities, which is the basis for achieving equality of the citizens belonging to national minorities before the state and other bodies, and which is the basis for the recommendations to competent state authorities in order to overcome the perceived problems.
Observations with respect to the exercise of the right to freedom of public assembly 
The central event with respect to the exercise of the right to freedom of public assembly was cancellation of the Pride Parade, which was to take place at the end of September 2009. The Ombudsman provided, in his public appearances, strong support to LGBT population for the Pride Parade to take place, pointing out that homophobia and discrimination are not allowed and have no legitimate place in Serbia. Furthermore, at the time of International Pride Day, the Ombudsman condemned the stigmatisation of the members of LGBT population in Serbia. The Ombudsman, whose special responsibility is taking care of particularly vulnerable social groups, has pointed out in several radio and TV appearances that exercise of the guaranteed rights of the members of  LGBT population is not to the damage of anybody else, and proposed that individual and collective efforts be made in solving the accumulated essential human and social problems, instead of turning to homophobia. At the time of the Parade, the Ombudsman building and premises were attacked. The injured policemen and material damage were another proof that active and explicit dealing with "unpopular" topics in Serbia still presents certain risk.
III. STATISTICS
STATISTICAL DATA REFERRING TO THE OMBUDSMAN ACTIVITIES FROM THE ESTABLISHMENT
	Item No.
	Contacts made with the citizens and activities by the Ombudsman
	2007
	2008
	2009
	2010
	Total

	1.
	Complaints
	   406
	1,030
	1,766
	2,650
	  5,852

	2.
	Contacts with the citizens (phone, e-mail, in person)
	2,555
	3,787
	7,428
	8,643
	22,413

	3.
	The number of initiated proceedings
	  16
	  240
	  500
	 925
	  1,681

	4.
	Total number of recommendations
	
	   37
	  126
	   140
	    303

	5.
	Number of implemented recommendations
	
	  32
	  100
	   69
	     201

	6.
	Number of not implemented recommendations
	   
	   5
	   26
	   35
	       66

	7. 
	Number of opinions and viewpoints
	
	    2
	    12
	    4
	      18

	8.
	Number of finalised cases 
	  393
	 951
	1,485
	1,424
	   4,253

	9.
	Number of cases in progress
	    13
	   79
	   281
	1,227
	   1,600


In 2010, of 140 recommendations made, 36 are still within the time limit for implementation.
Number of complaints to the Ombudsman per years and type of rights
	Year
	General human rights
	Rights of the persons deprived of liberty
	Gender equality
	Children’s rights
	Rights of the persons 

with disabilities
	Rights of persons belonging to national minorities
	Good administration
	Total

	2007
	337
	12
	1
	7
	3
	3
	43
	406

	2008
	639
	67
	6
	31
	14
	15
	258
	1,030

	2009
	727
	81
	40
	160
	52
	54
	662
	1,766

	2010
	696
	189
	59
	227
	94
	93
	1,292
	2,650

	Total

	2,399
	349
	106
	425
	163
	165
	2,255
	5,852
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IV. KOSOVO AND METOHIJA 
In one part of the Republic of Serbia, Kosovo and Metohija, which is under the control of international community (UNMIK for the civil, and NATO for the military aspect), as set out in Resolution 1244 passed by the United Nations Security Council, respect of human, and in particular minority rights and freedoms, is a much more serious issue. Exercise and protection of the rights of Serbian and other non-Albanian population in Kosovo is far from international standards, particularly in the field of security, freedom of movement, protection of property, religious and other rights. According to the reports of organisations that are active in the territory of Kosovo, the right to life and the right to safety are at greatest risk there, as is the freedom of movement. Stoning and other forms of threatening are still a threat to Serbs from Kosovo when travelling outside the areas in which they present majority. There have been reports of assaults on the priests and followers of the Serbian Orthodox Church, and of vandalisms directed towards the Church and its property. Considering that the rights and freedoms of the citizens in Kosovo are not exercised before the bodies of the Republic of Serbia (except for the smaller part), there are no actual conditions for implementing competence of the Ombudsman in the territory of  Kosovo and Metohija, therefore, the situation in this area has not been observed by the Ombudsman.

 PROTECTOR OF CITIZENS










Sasa Jankovic







� By way of the Decision by the International Coordinating Committee (ICC) of May 2010, the Ombudsman was accredited as an "A" status national human rights institution (NHRI).





� The Strategy by the Government of Serbia for the alleviation of overpopulation in the accommodation capacities of penitentiary establishments in the Republic of Serbia in the period from 2010 to 2015.


� The Law Ratifying Optional Protocol


� Article 278 of the Law on Enforcement of Penal Sanctions (Official Gazette of RS, Nos. 85/05 and 72/09)
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