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I. OVERVIEW

1. This written submission provides an outline of issues of concern with regard to Slovakia’s compliance with the provisions of the International Covenant on Civil and Political Rights (hereinafter “the Covenant”), with particular focus on the enjoyment of those rights by persons with disabilities to the Covenant’s provisions. The purpose of the submission is to assist the Human Rights Committee with its consideration of Slovakia’s Third Periodic Report (hereinafter “Slovakia’s Report”) in this initial stage of the compilation of the list of issues by the Country Report Task Force. 
2. The submission has been written by the Mental Disability Advocacy Center (MDAC). MDAC is an international non-governmental human rights organisation headquartered in Budapest, Hungary advocating for rights of person with mental health and intellectual disabilities in the Central and Eastern Europe, including Slovakia. Its mission is to advance the human rights of children and adults with actual or perceived intellectual or psycho-social (mental health) disabilities. Focusing on Europe and central Asia, MDAC uses a combination of law and advocacy to promote equality and social integration. MDAC has participatory status with the Council of Europe.

3. Many of the Covenant’s core provisions are articulated and given a disability specificity in the UN Convention on the Rights of Persons with Disabilities (hereinafter “CRPD”). The Slovak Parliament agreed on 9 March 2010 to proceed with ratification, and on 28 April 2010, the Slovak President signed the ratification documents which will be deposited imminently in New York. We therefore cross-refer to the CRPD where this is helpful. Our intention and hope is that the members of the Human Rights Committee examine Slovakia’s Report in a manner which is consistent with and supportive of other treaty bodies where their mandates overlap. To this end, we encourages the Committee to enhance its focus on the rights of persons with disabilities, including individuals with intellectual disabilities and individuals with psycho-social (mental health) disabilities, by raising the reporting requirements of all States in this respect, and by highlighting them in the list of issues of all States.

II. SPECIFIC COMMENTS

Discrimination - Articles 2 and 26 ICCPR 
4. Slovakia has failed to take the measures necessary to combat discrimination against persons with disabilities identified, for instance in the Human Rights Committee's General Comment 18 on non-discrimination
. International human rights law defines reasonable accommodation as the “necessary and appropriate modification and adjustments not imposing a disproportionate or undue burden, where needed in a particular case, to ensure to persons with disabilities the enjoyment or exercise on an equal basis with others of all human rights and fundamental freedoms” (Article 2 CRPD). The CRPD makes clear also that the denial of providing reasonable accommodation amounts to discrimination. 

5. The Slovak legal system only recognises the concept of 'reasonable accommodation' in connection with employment of persons with disabilities. According to the art. 7 of the Act No. 365/2004 Coll. on equal treatment in certain areas and on protection against discrimination, amending and supplementing other relevant acts (hereinafter the “Anti-Discrimination Act”), the employer must take appropriate measures to ensure the access of a disabled person to employment, performing a specific task, promotion or access to professional qualification unless it constitutes an undue hardship.  In case the employer fails to provide reasonable accommodation, the employee with a disability may take legal action under the Anti-Discrimination Act. In the proceedings, the burden of proof lays on the employer.
6. Reasonable accommodation for persons with disabilities is not included in any other laws or policies.  For example, the legal regulation of education does not foresee the establishment of inclusive education system and is still based on a double track system of mainstream and special schools, and reasonable accommodation is not recognised in health care services. 
SUGGESTED QUESTIONS FOR THE SLOVAK GOVERNMENT: 
· What legislative reforms are planned in order to address the needs of persons with disabilities, their access to employment, education and services and to ensure that reasonable accommodation is embedded in Slovak legislation? 
Involuntary hospitalisation – Articles 7, 9, 10 and 14 ICCPR 
7. The Slovak Report does not mention people with disabilities under these Articles. However, many people with disabilities are subject to detention, either through involuntary hospitalisation or long-term detention in social care institutions. Persons with disabilities in any of these situations are vulnerable to abuse and suffer grave and unwarranted restrictions in the exercise of their rights. In some cases, systematic abuse may constitute torture or cruel, inhuman and degrading treatment or punishment, amounting to a violation of article 7 of the ICCPR. There are also problems in the provisions made by the criminal detention system for detainees with disabilities (see paras 18-21 below). 
a) Detention through involuntary hospitalisation

8. Regarding Article 9, the Slovak Report does not deal exhaustively with the involuntary hospitalisation of people detained under Art. 6 (9) d) of the Act No. 576/2004 Coll. on Healthcare and Healthcare-related services (hereinafter the “Healthcare Act”).  Under this article, informed consent is not required for outpatient or in-patient commitment of persons with real or perceived psycho-social disability (mental illness). In case of such involuntary detention, two different proceedings under Art. 191a – 191g of the Act No. 99/1963 Coll., Code of Civil Procedure, should take place: (a) proceedings on the lawfulness of the detention and (b) proceedings on the lawfulness of further detention. 

9. i) Proceedings on lawfulness of detention. Each health institution is required to inform the court of every involuntary detention or involuntary restriction of one’s liberty within 24 hours. The court initiates the proceedings on the lawfulness of detention and must render a decision within 5 days of receiving the information. The court can decide not to deliver the decision to the person concerned, if according to the opinion of the treating doctor, the person is not able to understand the content of the decision. The court is also not obliged, for the same reasons, to question the person concerned. 

10. In most of the proceedings on lawfulness of involuntary detention, the decisions are not delivered to the person concerned and these persons and their relatives are not questioned. This practice means that the decision on lawfulness is based solely on the opinion of medical personnel who in most cases recommend involuntary hospitalisation and prevent individuals in detention from taking action to challenge the decision by submitting an appeal.   
11. ii) Proceedings on the lawfulness of further detention. Once the court approves the hospitalisation order and the person concerned continues to be hospitalised, the court proceeds to review whether further hospitalisation is necessary. The court appoints an expert and is required to summon the person concerned for the hearing, unless the treating doctor or the expert opinion states that he/she is unable to comprehend the proceedings. The court hears the expert, the treating doctor, the person concerned (if present) and his/her representative and examines other relevant evidence. The court must decide on the lawfulness of further commitment within 3 months of the initial decision of involuntary hospitalisation. The decision on the lawfulness of further detention is automatically in effect for a year from the decision, if not issued for a shorter period. In case further hospitalisation is needed, the court orders a new examination and decides on further hospitalisation. The hospital can release the person concerned before the order expires. 

12. MDAC is aware that in most cases, the court does not summon or hear the person concerned in the proceedings leading to extension of a detention order. Hence, the person cannot participate in the hearing, and often is not even aware that such proceedings are taking place. This practice constitutes a violation of the right to fair trial under Article 14 of the ICCPR. 

13. The Slovak legal system does not ensure sufficient legal protection for people deprived of their liberty under the Art. 6 (9)(d) of the Healthcare Act.  A person under involuntary detention can choose a representative in the proceedings, and if they fail to do so, the court appoints a legal representative from the list of attorneys of law.  However, the law does not establish the requirement for the effectiveness of legal representation; often the appointment remains only formal on paper with no action taken on behalf of the client in practice; often the representative does not even meet with the client. Further, as argued in paras 10 and 12 above, the right of the detained person to participate in the proceedings can be limited by the decision of the court. Given that liberty and security of the person is one of the most important human rights, the state must ensure a commensurate level of protection for the individual concerned in proceedings which determine interference with that right. Slovakia fails to guarantee the right to a fair trial in proceedings on involuntary commitment, and so does not satisfy the requirements of Articles 9 and 10 of the ICCPR.
b) Treatment under involuntary hospitalisation

14. The Slovak legal system does not distinguish between consent to hospitalisation and consent to treatment under involuntary commitment procedures. Once the court decides on the lawfulness of detention, the individual concerned is stripped of their right to give informed consent on their treatment. Persons who have been involuntarily hospitalised are subject to forced treatment including the use of physical restraints or isolation, and the administration of anti-psychotic drugs as a form of restraint. Such measures imposed against the will of the individual may amount to ill-treatment and torture. As acknowledged by the UN Special Rapporteur on Torture, who stated that, “the administration in detention and psychiatric institutions of drugs, including neuroleptics that cause trembling, shivering and contractions and make the subject apathetic and dull his or her intelligence has been recognised as a form of torture.”

15. The involuntary hospitalisation of a person with a psycho-social disability may lead to the restriction of several basic patient rights such as: 1) appropriate and continuously accessible healthcare justified by the patient’s health condition, without discrimination, 2) right to choose the treating doctor, 3) right to contact with visitors and the outside world, 4) self-determination, 5) right to refuse healthcare interventions. MDAC submits that deprivation of these rights leads to an invasion of the right to respect for private life, and may in certain circumstances amount to inhuman and degrading treatment in violation of Article 7 ICCPR when the patient’s valid consent/refusal is disregarded and measures are forcibly administered. 
· What steps is the government taking to change the legal provisions on informed consent and involuntary hospitalisation to protect people with intellectual and mental health disabilities in hospitals and social care institutions who are particularly vulnerable to ill-treatment? 
Detention in Residential Institutions - Articles 9, 10, 12 and 17 ICCPR
16. There are approximately 10,000 people living in large residential social care institutions,
 who are deprived of freedom of movement and freedom to choose his or her residence. The Slovak system of social services is based on the principle of contracts; services are provided to clients who sign a contract for social services. However, most of the persons residing in these institutions have been deprived of their legal capacity, thus prohibiting them from concluding legal contracts, and it is their guardian who has signed the contracts  Although guardians are meant to protect the interests of the incapacitated adult and act on their behalf, in practice guardians rarely meet with and consult with the adult concerned and the decision to detain them in an institution is for the most part done against the adult’s will and without any recourse to judicial review of their placement. Nor is there independent and regular monitoring of the situation of persons detained in social care homes, nor any form of control over social services contracts.   
17. MDAC encourages the Committee to echo its concerns as set out in the Concluding Observations on the Russian Federation in 2009: 

“The Committee is also concerned that persons deprived of legal capacity have no legal recourse to challenge other violations of their rights, including ill-treatment or abuse by guardians and/or staff of institutions they are confined to, which is aggravated by the lack of an independent inspection mechanism regarding mental health institutions. (arts. 9 and 10)”
 
· The State should provide reasoning why people under guardianship in institutions and social care homes are deprived of the right to choose their residence and are prohibited from leaving the premises of institutions without their guardian’s consent, in violation of Article 12 ICCPR and Article 19 CRPD - the right to live in the community. 
· How is the government ensuring that persons detained via involuntary hospitalisation or those de facto detained in residential social care institutions are not arbitrarily deprived of their rights under the Covenant, particularly with regard to their right to privacy and their right to judicial review of detention?
Persons with Disabilities in Criminal Detention – Article 9, 10 ICCPR
18. According to the Slovak Criminal Code, there are two different forms of forensic psychiatric sanction which can be imposed upon persons with mental disabilities: a) Forensic treatment (ochranné liečenie) and b) Forensic detention (detencia). Persons with mental disabilities who are not criminally liable for reasons of mental disorder can be detained under these two legal regimes in different institutions. The rights and obligations of detained individuals with mental disabilities as well as rights and duties of the medical personnel are not regulated by any code.
19. Both sanctions are considered to be “protective measures” different from punishments. According to the Slovak Criminal Code, different legal regimes apply considering the application of these protective measures. Under Art. 35 (5) of the Criminal Code which constitutes basic principles for imposing protective measures, the court deciding on protective measure (usually when the offence was committed by a person with mental illness) is not “following principle of proportionality but necessity of society protection”. MDAC is concerned about Art. 35 (5) of the Slovak Criminal Code No. 300/2005 Coll., which violates the principle of proportionality between the seriousness of the offence and the sanction imposed, giving courts the power to order forensic protective measures on offenders who committed less serious or petty offences.
 
20. “Forensic treatment” in special units of prisons or psychiatric institutions is not periodically reviewed by any type of judicial or administrative authority. The time limit for these protective measures are not clearly defined, and can be applied until the moment when the “purpose is fulfilled” (Art. 35 (6); Art. 73 (2) of the Slovak Criminal Code). 
21. According to the Criminal Code, “Forensic detention” is reviewed once a year by an independent court. However, there is no facility in Slovakia where offenders with mental disabilities can be detained under the “Forensic detention” regime, as such a facility has not yet been built.
 Therefore, in practice courts are limited in their options to exclusively impose the sanction of “Forensic treatment”, which is more restrictive and does not have a mechanism for procedural safeguards such as periodic review. 
· How is the government ensuring that offenders with intellectual or psycho-social disabilities are not detained for an undefined period of time on account of committing a petty offence? 
· Why has the government not yet established a special facility for Forensic detention? Why has the government not enacted a law concerning the rights and obligations of persons detained under the measure of Forensic treatment, including a mechanism for periodic review by a judicial authority?
Legal capacity- Articles 14, 16, 17, 12, 22 and 25 ICCPR
22. Article 16 on the recognition of the legal personality of every individual, including those with disabilities embraces the question of legal capacity. This provision is particularly important for persons with disabilities as traditionally intrusions against personhood in the field of disability have been tolerated far more than would be accepted with respect to others. Hence, measures restricting legal personality, such as guardianship, have had a profound impact on persons with disabilities, and reinforces their marginalisation in society. The Human Rights Committee has previously endorsed the view that the deprivation of legal capacity, and the process of doing so, engages Article 16 ICCPR
 and MDAC invites the Committee to find that Slovakia’s laws are not in compliance with this provision.
23. In Slovakia’s Third Periodic Report, there is very general reflection of the principle of recognition of an individual as a person before the law under the Slovak Constitution and the Civil Code from 1964 and the legal construct of capacity to act under the Civil Code. No other information is provided. 
24. However, the Slovak Ministry of Justice in 2008 issued a document outlining the plan to adopt a new Civil Code. According to this document, the Slovak government has no intention of changing guardianship laws on deprivation and restriction of legal capacity.  MDAC is concerned that the current situation breaches the rights of persons with disabilities and in particular violates Article 12 CRPD.  Given that the government has ratified the CRPD, MDAC urges the Human Rights Committee to call for reform of the Civil Code in this direction.
25. In Slovakia, there are cases where public guardians have over 100 individuals under their control, making a mockery of the role of the guardian to adequately promote the welfare of and protect the rights and interests of the adults on whose behalf they are taking decisions. General courts are obliged to monitor guardians’ activities under the Civil Code but there are no special rules concerning the content and the scope of their supervision. Therefore, courts carry great discretion in determining the quality and quantity of supervision of guardians which consequently leads to legal uncertainty and renders the system ambiguous.   
26. People who have been deprived of their legal capacity on the basis of mental disability, are automatically prevented in law to exercise many of their rights particularly with regard to freedom of movement (article 12 ICCPR), freedom of association (article 22 ICCPR) and the right not to be subjected to arbitrary or unlawful interference with privacy, family, or correspondence (article 17 ICCPR).  
27. Legal capacity laws deny adults deprived of their legal capacity from accessing justice, infringing on the principle of equality before the courts.  Specifically, their rights to a fair trial are infringed in the proceedings on deprivation of legal capacity in violation of Article 14. 
28. One issue which goes to the heart of civil and political rights is the right to vote. All individuals under plenary guardianship
 are excluded from the right to vote and from taking part in the conduct of public affairs in violation of Article 25 ICCPR, and also amounts to a violation of Article 29 CRPD on the right to participation in political and public life. This limitation is embedded in the Art. 2 (1) c) of the Act on Voting No. 333/2004 Coll. and is constructed as an impediment to the right to vote. This restriction has no rational basis, for it cannot be automatically accepted that people lacking capacity are unable to express political views and preferences.  Slovak law does not require an assessment to determine an individual’s ability to vote, and in any case no test or standard exists for both adults with or without disabilities. MDAC submits that such an arbitrary and disproportionate approach to disenfranchisement reinforces the political invisibility and social marginalisation of people with disabilities in violation of the Covenant and international law.
29. MDAC encourages the Committee to raise this issue before the Slovak government, echoing the same concerns expressed before the Russian Federation on the issue of legal capacity:

“The Committee expresses concern about the significant number of persons with mental disabilities who are deprived of their legal capacity in the State party and the apparent lack of adequate procedural and substantive safeguards against disproportionate restrictions in their enjoyment of rights guaranteed under the Covenant. In particular, the Committee is concerned that there are no procedural safeguards and no recourse to appeal against the judicial decision based on the mere existence of a psychiatric diagnosis to deprive an individual of his/her legal capacity, as well as against the decision to institutionalize the individual which often follows legal incapacitation.”

· What steps are being taken to change the legislation concerning guardianship issues to provide more autonomy and better safeguards for persons with disabilities? 
· How will the Slovak government guarantee that all persons with disabilities can vote and stand for election? 

Thank you for your attention to these written submissions. If you would like any further information, please contact Victoria Lee, MDAC Legal Officer, vlee@mdac.info or telephone +361 413 2730. 
� The Committee stressed (para 7) that the term "discrimination" as used in the Covenant should be understood to imply any distinction, exclusion, restriction or preference which is based on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status, and which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise by all persons, on an equal footing, of all rights and freedoms.


� Report of the Special Rapporteur on Torture and other cruel, inhuman or degrading treatment or punishment, A/63/175, 28 July 2008, para 63


� This number does not include seniors and children. The accurate and actual statistics are not available. The latest statistical information available is from 2006 and 2007; from the data provided it is not clear how many persons with intellectual or mental health disabilities are users of social services and how many of them are under plenary of partial guardianship. The statistics from 2006 and 2007 are available on the website:


� HYPERLINK "http://www.employment.gov.sk/index.php?SMC=1&id=247" ��http://www.employment.gov.sk/index.php?SMC=1&id=247�  MDAC can reconstruct the approximate numbers on the data concerning the type of provided residential service. 


� Concluding Observations of the Human Rights Committee on the Russian Federation, CCPR/C/RUS/CO/6, 24 November 2009, para 19.





� See General Comment No. 10 (2007) of the Committee on the Rights of the Child concerning Children's rights in Juvenile Justice from 25 April 2007, art. 70-71.


� On 9 July 2008, the Slovak government agreed to the proposal of the Ministry of Health to build a facility for “Forensic detention” in the Hronovce Psychiatric Hospital by 30 December 2009. This initiative was halted. The European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT) raised this concern, see the Report to the Government of the Slovak Republic on the visit to the � HYPERLINK "http://www.cpt.coe.int/en/states/svk.htm" �Slovak Republic� carried out by the CPT from 24 March to 2 April 2009. In its response, the Slovak government stated that financing for the facility was finally approved by the Ministry of Finance on 2 November 2009 and the facility should be built by 31 December 2010.


� Concluding Observations of the Human Rights Committee on the Czech Republic, CCPR/C/CZE/CO/2, 9 August 2007, para. 14.  See also Concluding Observations of the Human Rights Committee on the Russian Federation, CCPR/C/RUS/CO/6, 24 November 2009, para 19.


� Neither the Ministry of the Interior, or the Ministry of Justice does collect data on how many citizens are affected.


� Concluding Observations of the Human Rights Committee on the Russian Federation, CCPR/C/RUS/CO/6, 24 November 2009, para 19.
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