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RESPONSE TO THE UNITED KINGDOMS’ REPLY TO THE HUMAN RIGHTS COMMITTEE’S 2008 CONCLUDING OBSERVATIONS

Background

British Irish RIGHTS WATCH (BIRW) is an independent non-governmental organisation that has been monitoring the human rights dimension of the conflict, and the peace process, in Northern Ireland since 1990.  Our vision is of a Northern Ireland in which respect for human rights is integral to all its institutions and experienced by all who live there.  Our mission is to secure respect for human rights in Northern Ireland and to disseminate the human rights lessons learned from the Northern Ireland conflict in order to promote peace, reconciliation and the prevention of conflict.  BIRW’s services are available, free of charge, to anyone whose human rights have been violated because of the conflict, regardless of religious, political or community affiliations.  BIRW takes no position on the eventual constitutional outcome of the conflict.

TIMEFRAME

As the Committee is aware, the UK Government has been previously criticised for its failure to consult adequately with NGOs and raise awareness of the Covenant.  Although some NGOs were invited to comment on the UK’s response to some of the Concluding Observations, this consultation was very short, consisting of just over a week.  Considering that the Concluding Observations were adopted on 18 July 2008, BIRW considered the delay by the Government in responding to the Observations and the failure to allow for adequate consultation time with NGOs to be unacceptable and indicative of the Government’s limited interest in engaging with civil society.   

Government Response to the Concluding Observations

Paragraph 3, public inquiries.  In contrast to the Government, BIRW considers the fact that two of the three public inquiries occurring in Northern Ireland are being held under the Inquiries Act to be a matter of concern.  The potential exercise of the Secretary of State’s powers under section 19 of the Act is a clear example of the limits on the independence and openness of such an inquiry.  The Committee is aware of the faults of the Inquiries Act, particularly around the issue of independence.

Paragraph 4, length of inquiries.  BIRW is monitoring all three inquires.  In November 2008, we publicly stated our disappointment with the Billy Wright Inquiry, specifically in relation to the destruction of documents by the Northern Ireland Prison Service.  The absence of these documents has not only undermined the Inquiry’s work but violated an instruction from the then Secretary of State for Northern Ireland to preserve the documents.  Equally, we have previously commented on the fact that the delays to the inquiries have, for the most part, been either due to redundant legal challenges by witnesses or to the slow compliance by the Police Service of Northern Ireland (PSNI) with requests for documents.  This was particularly a problem for the Billy Wright Inquiry; please see the Inquiry’s own position paper
, which clearly describes the failure of the PSNI to provide the necessary documents to the inquiry.

Paragraph 6, Pat Finucane.  BIRW, together with other NGOs and the Finucane family, maintains that the Inquiries Act is not a suitable vehicle for an independent investigation into his death.  The UK Government needs to recognise its need to comply appropriately with the 2004 judgment from the European Court of Human Rights and to fulfil the commitment it made in the 2001 Weston Park Agreement to hold a public inquiry.  

Paragraph 7, Stevens III.  BIRW is disappointed that the Government believes that the Stevens III investigation has provided a “thorough and effective investigation” into Pat Finucane’s death.  The family were not given access to the investigation’s findings, save for a short summary which did not tell them anything new.  The Director of Public Prosecutions (DPP) took a number of years to consider the submissions from the Stevens Team but no prosecutions were brought.  The secretive nature of the investigation and subsequent decision-making process are clearly indicative of the failure by the Government to meet their obligations to the Finucane family.

Paragraph 8, ECHR.  BIRW do not believe that a human rights-compliant investigation into the murder of Pat Finucane should be considered closed simply because the Council of Europe’s Committee of Ministers have decided to close their examination of the case.  The Government has failed to uphold its promise to both Judge Cory, the independent judge appointed by the Government to investigate cases of collusion, and that made in the Weston Park Agreement, that there would be full and independent public inquiry into his murder.

Paragraphs 9-11, HET.  While BIRW is broadly supportive of the HET, we draw your attention to the fact that they cannot be considered to be independent as they report to the Chief Constable of the PSNI.  

Paragraphs 13-14, Inquests.  The serious and extended delays to the coronial system in Northern Ireland, combined with the need for the system to be reformed makes their inclusion here as a method of investigation into a death, a limited concept.  Of the 22 re-opened/re-commenced inquests, six were from 1982 and were immediately subject to problems relating to disclosure of documents from the PSNI.  The delays faced by families, especially those whose cases are contentious, is an ongoing disappointment.

Paragraphs 15-18, the CGP.  BIRW participated in the Consultative Group on the Past’s (CGP) initial call for evidence.  We welcomed many of the recommendations in their final report.  However, we were disappointed at the decision by the Secretary of State for Northern Ireland to simply remove the recommendation concerned with the £12,000 payment, without consultation or discussion.  It was undoubtedly a controversial recommendation but it was one written in response to what the Group heard through their evidence gathering.  We are also aware that there were many in Northern Ireland, who silently welcomed the recommendation, and to whom the money would have made a real difference to their lives.  This disregard for the consultative process indicates that the Government can similarly dismiss any other recommendation with which it disagrees.  Finally, while the announcement that a consultation will take place is a positive, the timing of the consultation is inadequate as it runs over the summer, and when Parliament is in recess, and there is little prospect of the proposed Legacy Commission being enshrined in legislation prior to the next General Election in May 2010.

Paragraphs 24-27, territorial application of the Covenant.  The Government argues that its human rights obligations are primarily territorial; but, in exceptional circumstances, they can have effect outside of the UK.  This position is being contested in two strands of jurisprudence, where jurisdiction needs to be interpreted in the light and object of a particular treaty and not in the narrow way suggested by the Government.  First, in the cases of Al-Saadoon, Al-Skeini and Al-Jedda, the former involving a breach of an interim measure and the latter two involving human rights violations perpetrated by British occupying forces in South Iraq against local civilians.  These three cases are to go before the European Court of Human Rights; the applicants and third party interveners argue that human rights obligations extend beyond territorial boundaries and applies to those in a position of de facto control of a foreign territory.  Second, in the domestic case of R (Smith) v Assistant Deputy Coroner for Oxfordshire & Another [2008] the Court of Appeal accepted that the UK’s human rights obligations applied to Private Smith and any British soldier wherever they might be operating in the world; they remained within or subject to the “jurisdiction of the UK” provided they were carrying out military duties.  The Government has not sought to challenge this judgment in the House of Lords.  These cases indicate how slowly the Government has moved in accepting the application of the ICCPR and other international human rights standards to UK troops abroad, or towards those affected by its invasions of other countries.

The Government accepted its human rights obligations to the family of the Iraqi national Baha Mousa who was killed whilst held in military detention in Basra.  A flawed court martial has lead to the establishment of an inquiry into Baha Mousa’s death.  Unfortunately, the inquiry has been established under the Inquiries Act 2005 which means that any conclusions made will not have been human rights-compliant because of the nature of the legislation.  The Human Rights Committee requests the Government ensures that those responsible for human rights violations are prosecuted and punished in accordance with the gravity of the crime.  The Chair of the Baha Mousa Inquiry has received an assurance from the Government that no criminal prosecutions will be bought: “Thus no person giving evidence before me need fear that his or her evidence can itself be used as evidence against him or herself in any criminal proceedings”
.  Such an undertaking ensures the Government cannot comply with the Committee’s Concluding Observation.  

Paragraphs 28-39, extended detention.  The use of extended detention, specifically in the recent case of Colin Duffy, is currently the subject to a legal challenge in Belfast.  Our contention is that the use of this legislation violates Article 5 of the ECHR and Article 9 of the ICCPR.   As has been demonstrated in Northern Ireland, the accommodation used for such detention has been viewed as unfit for purpose by the Chief Commissioner of the Northern Ireland Human Rights Commission, Professor Monica McWilliams.

The statistics used by the Government in this response merely illustrate the limited uses of extended detention.  Over half of those subject to the measures were released or charged in under two days.
  It appears that only a very small number of individuals have been kept in detention for 28 days, indicating that such legislation is unnecessary.   
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