NGO LUNCH BRIEFING PRESENTATION – UZBEKISTAN 

On behalf of the group of Uzbek NGOs operating in Uzbekistan, known as the Expert Working Group,  I would like to bring to your attention the following key issues of  concern, regarding Uzbekistan’s failure to comply with the requirements of the ICCPR: 

1) Article 6:    

a)  The major concern with the regards to right to life is the number of deaths in custody and in other cases of closed institutions.  Lack of access of independent monitors to places of detention makes it impossible to objectively report on the circumstances of deaths. The government usually reports of them as suicides, just like it did in its current report to the Committee, when it quoted 3 cases of deaths as suicides, without mentioning of any remedy provided to the relatives of victims. 

The Uzbek NGOs received reports of at least 9 suspicious deaths in last year alone.  

1) Nozim Mamadaliev,

2) Ismat Khudaiberdiev,

3) Muzaffar Tuichiev,

 4) Shokirjon Artykov,

5) Abdurahmon Kuchkarov,

6) Khoshimdjon Kadirov,

7) Bahodirhon Nodirov, and

8) Ozodbek Djurayev

9) Shuhrat Khasanov.
In all cases, the government failed to provide effective remedy to victim’s family, through investigation, punishment of perpetrators and adequate compensation. 

b) The NGOs are concerned with the practice of use of force against the civilian population, as was demonstrated in Andijan events.  Joining to the calls of civil society and international community on independent investigation of Andijan events, we would like to separately note the issue of regulations governing the use of force by military personnel against civilian populations.  The military and law-enforcement manuals on use of force and firearms are classified information. However, as demonstrated by practice they are not adequate and fail to comply with the international norms.  

2. Article 7  

a)  The practice of torture continues to be systematic in Uzbekistan according to the local NGOs.    The legislative and institutional initiatives, taken by the government since 2003, such as the anti-torture action plan, or setting up of new bodies to review complaints of torture, did not significantly affect the level of torture in practice, which remains alarmingly high. 

While it is mostly practiced during the initial periods of detention with the aim to force the defendants sign the confessions on criminal charges against them or third persons, there are certain groups of vulnerable defendants who are subjected to torture periodically throughout the criminal investigation process with the goal  to punish and intimidate them.  These vulnerable groups include: human rights defenders, persons accused of religious extremism, terrorism and other crimes against the state and defendants on politically motivated cases.   The most widespread tactics of torture include prolonged beatings, various types of suffocation, sexual harassment or rape and many other types, described in full in our submission.

b)  Impunity for torture is as systematic as the practice of torture itself.  According to the government numbers quoted in its report, the prosecution level for the period of 2003-2008 is slightly over 2%.  And that’s according to government statistics, which grossly understates the actual level of complaints on torture. 

The reasons for impunity are simple: it’s lack of political will and lack of proper mechanisms to ensure effective investigation.   Currently there are no criminal justice institutions to specifically handle and investigate complains of torture that would comply with the requirements of Article 7 to ensure prompt, impartial and independent investigations.  The criminal prosecutions against the law-enforcement officials are rare exceptions rather than rule.  In such cases the charges are brought under the Penal Code articles on abuse of office and usually result in inadequate punishments, including disciplinary measures and amnesties. 

c) Non- admissibility of evidence 

The courts continue to use the evidence obtained through torture  as the basis of convictions on criminal charges.  The Supreme Court decree of 2004 to regulate the practice of courts regarding inadmissible evidence is useless and has no impact on practice whatsoever.  

To measure the extent of the problem, the government should present data on the number of claims regarding inadmissibility due to torture and on the decisions of judges regarding those claims.  

3)  Right to liberty:

a)  Arrest/Apprehension: 

-  The provision of the criminal procedure that allows for the initial 72 hours of police custody to be extended for up to 10 days by the decision of the prosecutor is prima facie contrary to Article 9.  The law fails to specify the circumstances and the procedure for making such a decision, leaving too much discretion to the prosecutor’s office. 

-  There is no procedure to independently challenge the grounds for arrest.  It means in practice any person can be arbitrarily arrested and held in custody from 72 hours for up to 10 days, without judicial review.  

- another concern is the provision of Article 228 of CPC which allows for an arrested person to be held in the office premises of the law-enforcements agencies, which is not recognized as a designated place of custody.   This provision is heavily abused in practice, when the police hold persons in their office rooms without due registration and for unlimited periods of time.  

b) Judicial sanctioning of arrest is contrary to the requirements of Article 9 and Article 14 in the following ways: 

· the hearing on pre-trial detention is held in the session closed to the general public   

· the presence of lawyer in a pre-trial hearing is conditional rather than mandatory 

·  the law fails to prescribe the guidelines on the decision-making procedure to determine the need for detention; no standards of reasonableness, proportionality, necessity and exceptional nature of detention are indicated as principles governing the judge’s decision; 

· the law fails to clearly define the scope of issues to be considered by the judge during the pr-trial hearing; for instance, the judge does not look into the legality of arrest or its duration;  there is no mentioning on the actions of a judge in case the period of 72 hours of custody is violated; 

· contrary to Article 9 or any international standards, the judge has the following powers: 

(i)  to order pre-trial detention;  (ii) to refuse sanctioning of detention; or (iii) to postpone the custody for additional 48 hours “to allow parties to present additional information to support or to invalidate the grounds for detention”; 

· the judge is not empowered to immediately release the defendant; the decision goes to the prosecutor for immediate execution;  the law does not specify how “immediate”  the execution of release is, leaving too much discretion in the hands of the prosecutor; 

· the  judge does not have any arsenal of alternatives to detention, including bail.  

· The law does not guarantee the procedural impartiality of the judge to prevent the same judge hearing the decision on detention and on the criminal charge. 

4) Article 10 

a)  Treatment of vulnerable groups of inmates 

The Uzbek human rights groups report that the prison authorities hold political prisoners and those convicted of membership in banned religious extremist organizations in specially demarcated sections of prisons and subject these prisoners to harsher conditions and treatment than other prisoners.  Their rights, such as the right to correspondence, the right to receive food and other necessary hygiene items from home are widely restricted

b)  Rules governing the imprisonment of life-time or long-term prisoners and conditions of their detention  amount to inhuman and degrading treatment.
The life-time or long-term prisoners who are detained under the strict regime, are allowed per year only 1 visit by the family, 1 parcel, 1 telephone call, 1 printed material.   To increase these benefits to 2 times per year, except for the family visit, which remains once a year, the prisoners need to wait for 10 years, if the prison administration confirms that they have no record of violations of prison regulations during the 10 year period.

 For instance the prisoners for life-time and long-term imprisonments are eligible to apply for pardon only after 25 and 20 years respectively. 

Absence of public oversight and accountability, wide discretionary powers of prison administration make it difficult to assess the real scope of violations occurring behind the walls.  

5) Article 21. 

-  The requirements for the registration of public events are too burdensome.  For instance the requirement to provide information 10 days prior to the event is unjustifiably long.

-  In practice the local authorities abuse the rule of timely response by announcing their decision on the date or later than the date of the event stated in the application in order to disrupt the organization and logistics of the meeting.  Authorities also abuse the discretion to propose another date, place and time for the event, often defeating the purposes of the event organizers.  

- The law provides strict liability for the violations of the authorities’ decision to ban the event or the conditions imposed for holding it, such as:  failure to follow in practice to the purpose, nature, place, starting and finishing times, or expected number of participants as stated in the application and was specifically approved.   There is administrative penalty and criminal sanctions of up to 3 years of imprisonment for various degrees of violations.  

6) Freedom of association  

The procedure NGO registration is too burdensome and open for abuse: 

· There is too much information required in the application procedure

· Secondly the Ministry of justice reviews the opinions of experts from other government branches on the applications, without informing the applicant 

· The option of leaving the application without consideration is used in practice to permanently postpone the registration.  This decision can not be effectively appealed to the court, as it does not constitute refusal. 

7) General legal framework :   
- Is it of concern that the Decree of Cabinet of Minister N.112 on establishment of Chamber of Lawyers, according to which, Ministry of Justice nominates the candidates to head the Chamber and runs its first statutory assembly.  The consequence is that the legal profession is under total control of the Ministry of Justice and in no way enjoys independence.  Moreover, the recently introduced legal provision requiring the mandatory membership of all lawyers in the Chamber of lawyers, means in effect that all legal services are monopolized by the government regulated Chamber of lawyers.  

 - There are no legal mechanisms to implement the decision of the international bodies on individual cases. For instance, there is no legal provision which allows for a new trial on a criminal or civil case on the basis of the decision of the international body.  Without such provisions there will be no effective remedies for individuals whose cases were decidedly with the Committee. 
8) Individual cases of concern: 

1) Cases of endangered political priso manners – Dilmurod Saidov (12-year sentence served on 30 July 2009 against Uzbek journalist Dilmurod Saidov on criminal charges of extortion and forgery. However human rights observers inside and outside Uzbekistan believe that that he is being punished for his reporting on corruption and for his activism for farmers' rights. The trial was highly flawed, with reports of people forced to provide false witness and lack of substantive evidence. "Dilmurod Saidov is well known for his courageous work to expose rampant corruption in Uzbekistan, and this conviction is clearly an attempt to stop him," Saidov was convicted of extortion and forgery in a closed session at the Tailak District Court. Neither Saidov's lawyer, Ruhiddin Komilov, nor his public defender, Abdurakhman Tashanov, nor his family members were informed of the trial date in advance. Saidov is an independent journalist who has worked for years to expose corruption, abuse of power, and the general social and economic situation in the Samarkand region. His articles have been published in many local newspapers, as well as by the internet-based news agency that reports on human rights violations in Central Asia, Voice of Freedom, among others. Saidov is a member of the Tashkent Regional Branch of Ezgulik, and since 2004 he has been actively helping farmers defend their rights in the Samarkand region. In addition, for several months in 2008 he was a member of the Rapid Response Group, which works to prevent torture in Uzbekistan. Wife Barno Jumanova, 33, and their six-year-old daughter Ruhshana died in a traffic accident on the Tashkent-Samarkand road on 5 November when their Nexia car collided with a Kamaz lorry at high speed. pin their hopes on the Uzbek Supreme Court to which the journalist’s lawyer Ruhiddin Kamilov had appealed after the Samarkand Region court upheld the journalist’s sentence on 11 September.

2) Maksim Popov - Maksim Popov, a 27 year old psychologist, father, and head of the non-governmental organization known in Uzbekistan for its energetic work with drug users and sex workers, has been sentenced to seven years imprisonment as a result of his HIV prevention efforts. Popov is leader of the NGO “Izis,” created by young professional medical and mental health workers, and funded by donors such as the US Agency for International Development and the Department for International Development (UK) to conduct activities such as individual and group counseling services, provision of sterile injection equipment, trainings for an AIDS education hotline, and anti-drug education for youth. Maksim Popov was arrested in January 2009 and sentenced in September 2009. While the proceedings of Popov’s trial have not been made public, observers say that he was convicted of "improper misuse of needles", fiscal impropriety, propaganda of prostitution, drugs and homosexuality. This is despite the fact that Uzbekistan's national policy includes support for needle exchange as a means of reducing transmission of HIV, and that Izis consistently received favorable ratings in program reviews conducted by its international donors. The charges of fiscal impropriety come in the wake of years of harassment of NGOs by the Uzbek government via such measures as restricting or blocking access to foreign funds in bank accounts, repeated tax audits, and threatening visits from secret police or others urging NGO heads to close their organizations to avoid trouble. Popov kept Izis open even when the government blocked all access to funds, operating without pay and in collaboration with local community councils and volunteers. The climate in Uzbekistan makes it impossible for people within the country to speak out. Those of us who have worked with Maxim Popov know him to be a witty, humble, curious, enthusiastic and effective educator and psychologist. We urge the Committee to speak out for his release. This prolonged prison sentence will have devastating effects on him and his family. Declaring amnesty, by contrast, will show the government to recognize that he is among those who have worked to protect the people of Uzbekistan, and the next generations, from drugs and HIV.

3) Leaders of the Union of the Christian Baptist Churches of Uzbekistan - Leaders of the Union of Churches of Evangelic Christian Baptists of Uzbekistan - one of the six largest faith communities in Uzbekistan are brought to the court under trumped up criminal charges. The court has found three leaders of the Union – Pavel Peychev, Dmitriy Pitirimov and Elena Kurbatova guilty in October 2009. The apellate hearing on this case was held in Dec 2009 and approved the sentence of the court of first stage. In October 2009 the Uzbek court has found three leaders of the Union guilty in committing tax evasion and violating freedom of religion. The analysis of the case shows that it has been trumped up in order to hamper stop the activities of the Union and demonize it in the eyes of the general public labelling it as a banned religious sect in Uzbekistan (although the Union is the one of the six largest religios confessions in the country). This persecution against the leaders of the Union takes place in the wake of the ongoing restrictions and repressions against independent religious groups and faith communities in Uzbekstan in the course of the last 10 years. Many facts of this criminal case are trumped up; witnesses and so called 'victims of crime' are forced by the Uzbek law enforcement officials to provide testimonies against the leaders of the Union. The criminal case was preceded by a series of blasphomous and deceitful articles by unknown authors in the government controlled Uzbek media which were meant to demonize the Union and its leaders.  

4) Terrorism, extremism and human rights: New series of criminal cases against groups of young men and women in different regions of Uzbekistan – Djizzakh region 25 persons), Syrdaryo region (more than 35 persons), Tashkent region (more than 30 persons) and Ferghana region (12 persons). They were charged with anti-constitutional activities, religious extremism and fundamentalism under articles 159 part 3 section “b” (Anti-constitutional activity) and 244-2 part 1 (Creation of, leadership and participation in religious extremist, separatist, fundamentalist and other banned organizations) of the Criminal Code of Uzbekistan. All the defendants are facing illegal and unfair trial and conviction because of their independent religious belief which falls beyond the state set boundaries. During the pre-trial investigation almost all relatives have reported that it has been really difficult for them to get any information about the condition of their arrested sons. The defense lawyers had huge problems in getting access to their clients during the pre-trial investigation. Most times they were denied such access and their clients had to undergo different interrogations and other pre-trial procedures without legal counsel. Most parents to whom we have talked reported uncorroborated information from the relatives of other detainees in pre-trial custody and some employees of those detention facilities that all arrested persons have been subjected to torture and similar ill-treatment in order to extract self-incriminatory testimonies from them. Most of them were severely beaten. The investigators have threatened most of them with rape of their wives. Most of the arrested persons were pressed to testify against each other. When the parents of the arrested persons visited the custody and wanted to give food and other personal items for the arrested sons the custody administration refused to accept most of the items saying “the enemies of nation” were not entitled to receive such items. The investigators have tried to trump up a criminal case against the accused charging them with anti-state activities and religious extremism and fundamentalism. Namely, the investigators alleged that the accused formed up a banned religious extremist groups called “Jihadists” which aimed at building a worldwide Islamic caliphate, including the territory of Uzbekistan and carrying out jihad in Uzbekistan. In violation with both Uzbek and international laws the arrested persons, their relatives and defense lawyers were not given the final indictment conclusion upon finishing of the pre-trial investigation. The access to this final document of the pre-trial investigation for the accused and their representatives is crucial in better preparing for the trial and protection of himself / herself against the criminal prosecution. The trial on the criminal case of the persons concerned began on February 10 2010. Although the trial is not announced as a closed trial the relatives of the defendants are facing immense difficulties in getting access to the trial. The building of Syrdaryo regional court on criminal cases is surrounded by security and police forces. 
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