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The human rights obligation to prohibit corporal punishment

The legality and practice of corporal punishment of children breaches their fundamental rights to respect for their human dignity and physical integrity and to equal protection under the law, and the right not to be subjected to torture or to cruel, inhuman or degrading treatment or punishment – rights guaranteed in the International Covenant on Civil and Political Rights and other international human rights instruments. This briefing describes the legality of corporal punishment of children in Yemen and urges the Human Rights Committee to include the issue in its examination of the implementation of the Covenant in Yemen.

Corporal punishment of children in Yemen

In Yemen, corporal punishment of children is prohibited in schools and in penal institutions, but it is lawful in the home, in alternative care settings and as a sentence for crime. The state party’s fifth report to the Human Rights Committee (CCPR/C/YEM/5) describes in detail the recent law review and recommendations that have been made with a view to harmonising domestic law with the human rights treaties Yemen has ratified. Despite the clear human rights obligation to prohibit all corporal punishment of children, and the repeated recommendations to Yemen by treaty monitoring bodies (see below), there is no indication that this issue has been taken into account in the state party’s law review or the resulting recommendations.

Corporal punishment is lawful in the home. In addressing protection of children from maltreatment and torture, article 146 of the Children’s Rights Act (2002) confirms “the legal and legislative rights of parents to discipline their children”. Provisions against violence and abuse in the Children’s Rights Act, the Penal Code (1994) and the Protection Against Domestic Violence Act (2008) are not interpreted as prohibiting corporal punishment in childrearing. A survey of more than 1,500 schoolchildren and their parents and teachers from a rural area and a city revealed that 80% of mothers in the rural area and 59% of those in the city used corporal punishment in disciplining their children, most commonly hitting with the hand, a belt, a stick or other implement; other measures included locking up, tying, biting and pinching children.
 A synthesis of research in Yemen found that almost 90% of children reported physical and other humiliating punishments as the main method of disciplining them in the family, usually inflicted by parents but also by elder brothers.

Corporal punishment is prohibited in schools in article 68 of the regulations governing school punishment (2001). But it continues to be used. The above mentioned synthesis of research found that over 90% of children reported corporal punishment in schools.

In the penal system, corporal punishment is lawful as a sentence for crime. Despite numerous legal prohibitions of torture and inhuman treatment (e.g. Public Rights Act, Juvenile Welfare Act, Code of Criminal Procedure, Constitution, Organisation of Prisons Act, Police Forces Act), corporal punishment (flogging and amputation) is lawful. For young people aged between 7 and 15, a judge can impose only the measures provided for in the Juvenile Welfare Act (1992), which does not include corporal punishment among the permitted sentences in articles 36 and 37. But under the Children’s Rights Act (article 125) young people under18 are liable to reduced sentences under the Penal Code . The Code includes hadd/qisas punishments for offences relating to transgression, apostasy, banditry, theft, adultery, slander, drinking alcohol and crimes against a person leading to injury or death (articles 12 and 13).

Corporal punishment is unlawful as a disciplinary measure in penal institutions. The Constitution states in article 47(b): “Physical punishment and inhumane treatment during arrest, detention or imprisonment are prohibited.” Under article 4 of the Organisation of Prisons Act (1991) the prison director must ensure that prison staff members treat detainees humanely and with respect for their dignity, and the Juvenile Welfare Act (article 14) prohibits the mistreatment of juveniles and the use of physical coercion when enforcing court rulings.

Corporal punishment is lawful in alternative care settings.

Recommendations by human rights treaty monitoring bodies

The Committee on the Rights of the Child has twice expressed concern about corporal punishment of children in Yemen, including in the family and as a sentence for crime, and recommended law reform to prohibit corporal punishment in all settings – in 2005 its in concluding observations on the state party’s third report (CRC/C/15/Add.267, paras. 41, 42 and 43) and in 1999 on the second report (CRC/C/15/Add.102, paras. 21 and 34).

Following examination of the second report of Yemen in May 2010, the Committee Against Torture expressed concern at the existence of amputation and flogging as criminal sanctions and the almost daily imposition of flogging in public, and recommended law reform to end such practices (CAT/C/YEM/CO/2/Rev.1, Concluding observations on second report, para. 18). The Committee made similar recommendations in 2004 following examination of the state party’s initial report (CAT/C/CR/31/4, paras. 6 and 7).

The Human Rights Committee has recommended three times that Yemen modify its legislation to abolish flogging and amputation – in 2005 (CCPR/CO/84/YEM, Concluding observations on fourth report, para. 16), in 2002 (CCPR/CO/75/YEM, Concluding observations on third report, para. 16) and in 1995 (CCPR/C/79/Add.51; A/50/40, paras. 242-265, Concluding observations on second report, paras. 256 and 262).

We hope the Human Rights Committee will raise the issue of corporal punishment of children in its List of Issues for Yemen, in particular asking what legislative and other measures have been taken by the state party to prohibit and eliminate corporal punishment in all settings, to ensure children enjoy their rights as human beings to respect for their human dignity and physical integrity and to equal protection under the law.

We hope the Committee will subsequently recommend to the state party that explicit prohibition of all corporal punishment of children be enacted in relation to all settings, including the home and as a sentence of the courts, as a matter of urgency.
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